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Agenda Item No. 4 

 

 

 
 

 

Staff Report 
 
AGENDA DATE: May 15, 2013 
 
CASE NUMBER: Tract Map No. 14582. Amendment No. 3 
 
APPLICANT: Gar Brewton representing Yeager Bros. LLC 
 
PROPOSAL: A request to amend Condition of Approval No. 35 of Tract Map No. 14582, 

requiring a 200-foot building setback from San Bernardino County Flood 
Control District right-of-way by allowing a seventy-five (75)-foot building 
setback. 

 
LOCATION: The lots are located south of Yucca Loma Road, westerly side of Kasanka 

Trail, adjacent to the Mojave River.  APNs: 3088-571-16 & 17, 3088-581-
15 thru 18, 3088-591-08 thru 11. 

 
GENERAL PLAN  
DESIGNATION: R-SF – Single Family Residential 
 
EXISTING ZONING: R-SF – Single Family Residential 
 
ENVIRONMENTAL 
DETERMINATION: The proposed Amendment is not anticipated to have a direct adverse 

impact upon the environment and, therefore, under the State Guidelines to 
implement the California Environmental Quality Act (CEQA), the project is 
exempt from further environmental review. 

 
CASE PLANNER: Ms. Carol Miller, Senior Planner 
 
RECOMMENDATION: Based on the information provided in the staff report and any testimony 

received at the public hearing, staff recommends that the Planning 
Commission approve Amendment No. 3, revising Condition Nos. 23, 24 
and 35, and adding Condition Nos.80, 81, 82 and 83. 

 
BACKGROUND  
In 1991, a request for comment was sent to all affected agencies, which included Fish and Wildlife 
Service, California Department of Fish and Wildlife (formerly Calif. Dept of Fish and Game), Army 
Corp of Engineers, and San Bernardino County Flood Control District.  Comments received from 
County Flood Control District recommended to the Town that, if slope protection was not installed, a 
200-foot minimum building setback was recommended.  However, due to the conflict related to the 
preservation of the Mojave River habitat and Flood Control District’s recommendation for the 
construction of some kind of river bank improvement, a second request for comment was sent.  The 
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letter dated February 4, 1992, stated that, if improvements were not installed, “the 200-foot minimum 
building setback is a recommendation only; it is up to the Town of Apple Valley to set the 
requirement if the Town desires to recommend a lesser building setback”.  Given the District’s 
perceived expertise in the matter, the Districts recommendation was included as a Condition of 
Approval. 
 
Condition of Approval No. 35 states: 

“A 200-foot building setback shall be provided from the San Bernardino County Flood Control 
District right-of-way for any habitable structures to reduce the possibility of damage due to 
overflow and/or erosion.  An acceptable alternative is construction of pile and wire revetment 
with rock facing along the river side of lots, with preservation of larger trees and re-vegetation 
of native plants and trees to be in compliance with conditions of Flood Control District, State 
Fish and Game and U.S Army Corps of Engineers and the Town of Apple Valley”. 

 
In 1992, Tentative Tract Map No. 14582 was approved by the Town for a forty-six (46) lot residential 
subdivision, located on approximately thirty-three (33) acres.  Subsequent to the map approval, two 
amendments were requested.  Amendment No. 1 was a request to amend the Conditions of 
Approval related to off-site improvements which was ultimately denied by the Town Council, and 
Amendment No. 2 was a request to amend the approved phasing from two (2) to three (3) phases.  
Phase 1 recorded in 1999, Phase 2 recorded in 2001 and Phase 3 recorded in 2003.  The ten (10) 
lots directly affected by Condition of Approval No. 35, are the lots within Phase 3, located adjacent to 
the Mojave River/County Flood Control District right-of-way. 
 
Due to the requirements of Condition No. 35, the ten (10) lots in question were placed in the last 
phase.  All the lots within Tract Map 14582 have been developed with the exception of the ten (10) 
lots within Phase 3.  Due to the 200-foot setback requirement where the lot depth is only 180 feet, 
eliminated the ability to develop these lots.  Therefore, the applicant has submitted a request to 
amend Condition No. 35 to allow a seventy-five (75)-foot building setback. The applicant has 
submitted a geotechnical technical study to support the requested seventy-five (75)-foot building 
setback.  The basis for the seventy-five (75)-foot building setback is related to the width of the widest 
portion of the Mojave River conservation easement as shown on the Composite Plan and the 
minimum structural setback requirement of the California Building Code (CBC) and the biological 
report prepared by Terra Madre Consultants. 
 
ANALYSIS 
During project review, San Bernardino County Flood Control District required slope stability along 
the embankment, which included riprap toe protection and slope grading.  The installation of such 
improvements would have required the removal of mature trees and vegetation. These 
improvements would not have been permitted by California Department of Fish and Wildlife and 
Lahontan Regional Water Quality Control Board due to the loss of habitat and potential impacts to 
water quality. This requirement also contradicts the current work being done on the Town’s draft 
Multi-Species Habitat Conservation Plan (MHCP). Therefore, in absence of the required slope 
improvements, County Flood Control District required a 200-foot setback for structures. 
 
Subsequent to the amendment filing, the Community development Director and Town Engineer met 
with County Flood Control personnel.  Although County Flood Control staff could not explain the 
rationale for the 200-foot setback distance, they were not willing to change the recommendation out 
of concern with slope loss from river erosion, regardless to the fact there are residences that have 
been constructed upstream of the site within the 200-foot setback.  Town staff also met with 
California Department of Fish and Wildlife who indicated the importance of the preserving 
established habitat and an important component to the Town’s Multi-Species Habitat Conservation 
Plan (MHCP). 
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Absent of County Flood Control supporting a seventy-five (75)-foot building setback, staff requested 
the applicant to provide documentation from a geotechnical engineer regarding the adequacy of the 
seventy-five (75)-foot building setback from a slope stability standpoint. The Slope Stability 
Evaluation dated March 6, 2013, prepared by CHJ Consultants as an addendum was prepared that 
addressed the adequacy of the seventy-five (75)-foot setback from a slope stability standpoint.  
Although CHJ Consulting indicates in the study they could not quantify the potential for erosion 
associated with future flood events along the Mojave River, they found no evidence of significant 
slope erosion by the river using aerial photographs dating back to 1938.  Also, based on soil 
deposits and vegetation along the tow of the slope, the potential for future erosion of the on-site 
slope was considered low, and therefore, took no exception to the seventy-five (75)-foot setback, if 
the slope remained in a natural condition. 
 
In addition to the geotechnical information provided by the applicant, the Federal Emergency 
Management Agency (FEMA) issued a letter of map revision (LOMR), effective October 15, 2012 
that included the subject area.   The map revision removed the subject area from being identified as 
within a flood hazard.  This LOMR should have been an adequate reason for the County Flood 
Control to modify the 200-foot building setback recommendation. 
 
Based on the above analysis, staff can support the applicants request to amend Condition No. 35, 
provided additional conditions of approval are amended and conditions of approval are added to 
ensure the protection of the conservation easement and that documentation is in place that informs 
the homeowner/ property owner that an easement exists and the building restrictions. Therefore, 
staff is recommending that in addition to Condition No. 35, that Condition Nos. 23 and 24 also be 
amended due to the proximity of the lots to the Mojave River.  Staff is also recommending four 
additional conditions be added as discussed below. 
 
In recognition of the existing 1:1 slope along the west Tract boundary, which is assumed to have 
been created by past river flow erosion, staff is recommending amending Condition No 23.  The 
purpose of the proposed language to Condition No. 23 is to alert and inform the property owner that 
the potential exists for slope erosion to occur under extreme river flow conditions and the 
responsibility of maintenance to ensure slope protection. 
 
Due to changes in the Code requirement for chain link fencing, staff is recommending amending 
Condition of Approval No. 24 which addresses fencing and easement barriers. Since 1992, the 
Development Code has changed with respect to the use of chain link fencing.   Because the lots are 
vacant, any future development is prohibited from the use of chain link.  Therefore, the six (6)-foot 
high open fencing required to protect the easement and slope area shall consist of wrought iron at 
the top of slope. 
 
Since there is no evidence that the conservation easement exists outside of the Composite Plan, 
staff is recommending Condition of Approval No. P80 that requires documentation be provided that 
the conservation easement was recorded on all lots adjacent to the Mohave River and reference to 
the Composite Plan on file with the Planning Division with respect to the rear setback prior to the 
issuance of a permit.    
 
The geotechnical report states that a reduction in setback was acceptable provided water was not 
allowed to flow over the top of the slope causing erosion.  To address this recommendation, staff 
has included Condition of Approval No. P81 which states no water shall be allowed to flow over the 
top of the slope as a result of landscape irrigation or nuisance water run-off. 
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Given the additional recommended language outlining property owner responsibility, an acceptable 
manner of notification to any future property owner might be in the form of the recordation of 
Covenant, Conditions and Restrictions (CC & Rs). These CC&Rs would be required to be reviewed 
and approved by the Town prior to the issuance of a permit.   Staff has included a Condition of 
Approval (P82) addressing this issue. 
 
Staff Recommended Revisions to the Approved Conditions of Approval   
 
Condition of Approval No. 23.  A conservation easement shall be established for protection of 
endangered/threatened biologic species. This easement shall be provided as shown on tentative 
map as approved by Terra Madre Consultants.  Further, native vegetation shall be retained within 
the easement area. Further, the conservation easement shall include toe of slope areas that are 
potentially subject to periodic overflow and erosion from the Mohave River.  The property owner 
shall accept this periodic overflow and is responsible for the proper maintenance of the river bank 
slope area, and the appropriate restoration of any erosion within each respective lot that may result 
from such periodic Mojave River overflow.  Any portions of this easement area that have been 
previously graded or areas disturbed during construction of the project or deemed necessary for 
maintenance and the off-site improvements of the flood plain shall be re-vegetated with a 
combination of four winged salt bush, allscale, creosote bush, silver cholla, Joshua Trees and peach 
thorn and by plant material required by County Flood Control, State Fish and Game Wildlife, U.S. 
Army Corps of Engineers.    
 
Revised Condition of Approval No. 24. A split rail fence shall be placed along the westerly and 
northerly property lines of the project site.  This fence shall be constructed in a manner which bars 
off-road vehicles from the required conservation easement.  Additionally, a six (6) foot chain link 
wrought iron fence shall be constructed along the easterly boundary of the referenced conservation 
easement in such a manner to prohibit access from the project to and through the conservation 
easement.  Exact location and height of fencing and materials shall be reviewed and approved by 
the Town Planning Department prior to construction of all barrier fencing.  The north and south ends 
of required conservation zone easement shall be provided with “softscape” areas to preclude off-
road vehicle traffic. These proposed materials shall be reviewed and approved by the Town 
Planning Department prior to construction of all the any barrier. fencing.  These areas shall be 
planted with dense rows of indigenous trees and berming. Fremont Cottonwood or similar species is 
the recommended species.  As an additional deterrent to vehicle traffic, large boulders shall be 
placed within bermed areas, and also areas bordering rows of planted trees. 
 
Revised Condition of Approval No. 35.   A 200 seventy-five (75) foot building setback shall be 
provided from the top of slope for any habitable or accessory  structure.   to reduce the possibility of 
damage due to overflow and/or erosion.  An acceptable alternative to construction of a pile and wire 
revetment with rock facility along the river side lots, with preservation of larger trees and re-
vegetation of native plants and trees to be in compliance with the conditions of Flood Control District, 
State Fish and Game and U.S. Army Corps of Engineers, and the Town of Apple Valley.  
 
Add Condition No. P80.  Prior to the issuance of a permit, documentation shall be provided to the 
Planning Division that the conservation easement was recorded on all lots adjacent to the Mohave 
River and a notation appears on Title of each lot, informing the landowner the Composite Plan is on 
file with the Town of Apple Valley Planning Division.  
 
Add Condition No. P81.   No water shall be allowed to flow over the top of the slope as a result of 
landscape irrigation or nuisance water run-off. 
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Add Condition No. P82.   Prior to the issuance of a permit, Covenant, Conditions and Restrictions 
(CC & Rs) shall reviewed and approved by the Town that indicate to the property owner is to accept 
periodic overflow and is responsible for the proper maintenance of the river bank slope area, and the 
appropriate restoration of any erosion within each respective lot that may result from such periodic 
Mojave River overflow, fencing, rear setback, and the prohibition of nuisance water flowing over the 
top of the slope.   
 
Add Condition No. P83. The unprotected slope due to off-road activity located on Lot No. 1, shall be 
provided with slope protection/ erosion control. 
 
For clarification purposes, Condition of Approval Nos. 80 thru 83 have been identified with a “P” to 
indicate they are Planning Division conditions of approval so as not to be confused as additional 
Apple Valley Water District conditions.  The original Conditions of Approval have been attached for 
reference.  All original conditions remain in affect except as amended by the supplemental 
Conditions of Approval as attached.   
 
Environmental Assessment 
The proposed amendment is not anticipated to have a direct adverse impact upon the environment 
and, therefore, under the State Guidelines to implement the California Environmental Quality Act 
(CEQA), the project is exempt from further environmental review. 
 
Noticing  
This item was advertised as a public hearing in the Apple Valley News newspaper on May 3, 2013. 
 

RECOMMENDATION: 
Based upon the information contained within this report, and any comments that may be received at 
the public hearing, it is recommended that the Planning Commission move to: 
 
1. Determine that the amendment is not anticipated to have any direct or indirect impact upon the 

environment, as it has been determined that the proposed request is Exempt from further 
environmental review. 

 
2. Find the facts presented in the staff report support the approval to revise Condition of Approval 

Nos. 23, 24, and 35, and the addition of Condition of Approval Nos. P80, P81, P82 and P83. 
 
3. Approve Amendment No. 3 for Tract Map No. 14582 subject to revised Condition of Approval 

Nos. 23, 24, and 35, and the addition of Condition of Approval Nos. P80, P81, P82 and P83 as 
attached. 

 
Prepared By:    Reviewed By: 
 
             
Carol Miller     Lori Lamson 
Senior Planner     Community Development Director 
      
ATTACHMENTS: 
1. Recommended Conditions of Approval 
2. Amended Conditions of Approval 
3. Site Detail 
4. Photos 
5. Composite Plan 
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TOWN OF APPLE VALLEY  

 
RECOMMENDED CONDITIONS OF APPROVAL 
Case No. Tract No. 14582 Amendment No. 3 
 
23. A conservation easement shall be established for protection of endangered/threatened 

biologic species. This easement shall be provided as shown on tentative map as approved 
by Terra Madre Consultants.  Further, native vegetation shall be retained within the 
easement area. Further, the conservation easement shall include toe of slope areas that are 
potentially subject to periodic overflow and erosion from the Mohave River.  The property 
owner shall accept this periodic overflow and is responsible for the proper maintenance of 
the river bank slope area, and the appropriate restoration of any erosion within each 
respective lot that may result from such periodic Mojave River overflow.  Any portions of this 
easement area that have been previously graded or areas disturbed during construction of 
the project or deemed necessary for maintenance shall be re-vegetated with a combination 
of four winged salt bush, allscale, creosote bush, silver cholla, Joshua Trees and peach thorn 
and by plant material required by, State Fish and Wildlife, U.S. Army Corps of Engineers.    

 
24.   A split rail fence shall be placed along the westerly and northerly property lines of the project 

site.  This fence shall be constructed in a manner which bars off-road vehicles from the 
conservation easement.  Additionally, a six (6) foot wrought iron fence shall be constructed 
along the easterly boundary of the conservation easement in such a manner to prohibit 
access from the project to and through the conservation easement.  Exact location and 
height of fencing and materials shall be reviewed and approved by the Town Planning 
Department prior to construction of all barrier fencing.  The north and south ends of required 
conservation easement shall be provided with “softscape” areas to preclude off-road vehicle 
traffic. These proposed materials shall be reviewed and approved by the Town Planning 
Department prior to construction of any barrier.   

 
35.    A seventy-five (75) foot building setback shall be provided from the top of slope for any 

habitable or accessory structure.    
 
P80.   Prior to the issuance of a permit, documentation shall be provided to the Planning Division 

that the conservation easement was recorded on all lots adjacent to the Mohave River and a 
notation appears on Title of each lot, informing the landowner the Composite Plan is on file 
with the Town of Apple Valley Planning Division.  

 
P81.    No water shall be allowed to flow over the top of the slope as a result of landscape irrigation 

or nuisance water run-off. 
 
P82.   Prior to the issuance of a permit, Covenant, Conditions and Restrictions (CC & Rs) shall 

reviewed and approved by the Town that indicate to the property owner is to accept periodic 
overflow and is responsible for the proper maintenance of the river bank slope area, and the 
appropriate restoration of any erosion within each respective lot that may result from such 
periodic Mojave River overflow, fencing, rear setback, and the prohibition of nuisance water 
flowing over the top of the slope.   

 
 
P83. The unprotected slope due to off-road activity located on Lot No. 1, shall be provided with 

slope protection/ erosion control.
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