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TOWN OF APPLE VALLEY 
TOWN COUNCIL STAFF REPORT 

 

To:  Honorable Mayor and Town Council  Date: May 13, 2014 
 
From:  John Brown, Town Attorney   Item No: 14 
 Best, Best & Krieger 
 
Subject: ORDINANCE NO. 462 - AN ORDINANCE OF THE TOWN COUNCIL OF THE 

TOWN OF APPLE VALLEY AMENDING SECTIONS 11.68.020 AND 11.68.040 
OF CHAPTER 11.68 OF TITLE 11 OF THE TOWN OF APPLE VALLEY 
MUNICIPAL CODE, TO REVISE THE DEFINITION OF SMOKING TO INCLUDE 
ELECTRONIC SMOKING DEVICES AND TO REVISE VARIOUS PROVISIONS 
REGARDING THE PROHIBITION OF SMOKING IN OR UPON PUBLIC 
FACILITIES AND PUBLIC PARKS OF THE TOWN 

 
T.M.  Approval:_____________________  Budgeted Item:  Yes   No  N/A 

 
 
RECOMMENDED ACTION: 
 
1. Move to waive the reading of Ordinance No. 462 in its entirety and read by title only. 
2. Move to introduce Ordinance No.. 462, an Ordinance of the Town Council of the Town of 

Apple Valley amending Sections 11.68.020 of Chapter 11.68 of Title 11 of the Town of 
Apple Valley Municipal Code, to revise the definition of smoking to include electronic 
smoking devices and to revise various provisions regarding the prohibition of smoking in or 
upon public facilities and public parks of the Town. 

 
DISCUSSION: 
 
The use of electronic smoking devices is a recent trend that is proliferating.  This trend 
undermines the Town’s laws against smoking in any Town Park or Facility and exposing the 
public to secondhand electronic smoking device vapors which have not been scientifically 
proven as safe.  These electronic smoking devices are commonly referred to as “e-cigarettes,” 
“e-cigars,” “e-cigarillos,” “e-pipes,” or “e-hookahs,” and are often made to look like conventional 
tobacco products in shape, size, and color.  In fact, electronic smoking devices are designed to 
be used in the same manner as conventional tobacco products with the user exhaling a smoke-
like vapor similar in appearance to the exhaled smoke from cigarettes and other conventional 
tobacco products.   
 
Recent studies have shown that: electronic smoking devices may have the capacity to “re-
normalize” tobacco use in a demographic that has had significant denormalization of tobacco 
use previously; electronic smoking devices often contain nicotine which is a highly addictive 
neurotoxin that is included in the list of Chemicals Known to the State to Cause Cancer or 
Reproductive Toxicity; electronic smoking devices can contain a total of 22 elements in vapors  
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produced by electronic smoking devices and three of these elements (lead, nickel, and 
chromium) appear on the Federal Food and Drug Association's "Harmful and Potentially 
Harmful Chemicals list"; and electronic smoking devices demonstrated poor quality control, toxic 
contaminants, misrepresentation of the nicotine delivered and insufficient evidence of the overall 
public health benefit.   
 
The United States Food and Drug Administration (“FDA”) has not yet issued regulations 
regarding electronic cigarettes.  However, the FDA has recently proposed to extend its authority 
to regulate electronic smoking devices.  Some of the proposed regulations may include banning 
sales to minors, prohibiting free samples, banning vending machine sales unless a location 
does not permit minors, requiring warnings about nicotine and its addictive properties, and 
requiring listing the ingredients in e-liquids (i.e. the liquids inside electronic smoking devices).  
Notwithstanding, California Health and Safety Code section 119405 prohibits the sale of 
electronic cigarettes to minors.  While state law prohibits sales to minors, such state law is not 
comprehensive enough to prohibit the use of electronic smoking devices in Town Parks and 
Facilities.  This ordinance shall not apply to any activity already regulated by Health and Safety 
Code Section 119405 or pre-empted by any State or Federal law or regulation.  By enacting this 
Ordinance, the Town ordains that nothing herein shall be deemed to conflict with federal or state 
law, or otherwise or to license any activity that is prohibited thereunder except as mandated by 
such laws.   
 
In furtherance of the Town’s ability to establish regulations to protect the health, welfare and 
safety of Town residents and visitors, this Ordinance will help protect them from exposure to the 
secondhand byproducts of electronic smoking devices, facilitate uniform enforcement of smoke-
free air laws, reduce the potential for re-normalizing smoking where tobacco use is prohibited, 
and protect youth from observing behavior that could encourage them to smoke.  The 
Ordinance legislatively prohibits the use of electronic smoking devices in Town Parks and 
Facilities and broadens the Town’s Municipal Code definition of smoking to include smoking 
from electronic or battery operated smoking devices.   
 
FISCAL IMPACT: 

N/A   

ATTACHMENT: 

Ordinance No. 462 
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