611 ANTON BOULEVARD. FOURTEENTH FLOOR ORANGE COUNTY
QURTA MESA, CAUIFORNIA G2628-1831

HRECT ALL MAR TO: POST OFFICE BOX 1950 SILICON VALLEY
COSTA MESA, CALIFORNIA 92628-1950 {408} 289-8777
TELEPHONE 714-841-8100 FACSIMILE T14-548-0035

ATTORNEY S AT L AW INTERNET ADDRESS www.ritan.com A PARTNERSHIE INCLUDING PROFESSIONAL CORPORATIONS

MEMORANDUM

PRIVILEGED AND CONFIDENTIAL: ATTORNEY-CLIENT COMMUNICATION

TO: The-_He;;erab}e M __; and Members of the Town Council
Ol

FROM: Joel D. Kuperberg &}

DATE: November 2, 2005
FILE NO.: 024741-0001
RE: Analysis of Potential Land Use and Housing Vulnerability

Pursuant to the request from your Town Manager, this office has reviewed a number of
Town documents relating to land use and housing matters in the Town of Apple Valley,
researched applicable law, and prepared this assessment of the Town's potential vulnerablhty on
issues relatmg to iand use and ‘nousmg It is.our understandmg that thzs assessment was

under 1ts 2000 Housmg Element an{i raise questlons regardmg the adequacy of the Housmg
Element in light of i issues re}atmg to the aliowab}e res;demrai d&nsztms set. forth in- the H(mslng
Eiement ' - o . o ,

T}ns memarandum is orgamzeé in three parts In Sec_non I we dzscuss the autherrty ef
' Sectmn H crf tﬁIS memerandum anaiyzes the pc}tentzai cansequenccs of a successfui hoasmg
element. htxg&hon challenge, including restrictions upon & local agency's discretion to issue-
bm}dmg permrts ami other development cnatlements aﬁer a cem‘t has found zts housmg ﬁ};ement

étﬁez Eaﬁé tzse @ﬁkeies, mchsémg ﬁ}a T@W:} s ”‘%easure \E" mmam € pagseé m Z@@Q

T‘he fﬂliamrtg isa smmary {)f the majar Gbsewatmns ﬁnézﬁg,s and c@miuswns
cantamed in the memorandum ' -

. HCD has extenswe power wzth rﬁspeci te the preparatm 0f h@usmg eiements by

mandaij_e_d reviews of draft and _adopted elements, a_nd the statutory presumptwn
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that a housing element certified as adequate by HCD complies with the housing
element law.

With respect to enforcement powers, HCD has the general power to initiate
lawsuits, but it rarely has directly litigated housing element challenges; rather,
HCD uses its review authority, and the text of its housing element review letters,
to provide support to those persons and entities who do file housing element
challenges. HCD also has the power to condition the award of certain housing
grants on the adequacy of an applicant agency's housing element; and it 1s
anticipated that future legislation will increase the enforcement power of HCD.

Under state law, if a court finds a housing element to be statutorily inadequate, the
court must order the jurisdiction to revise its element within 120 days; until the
housing element revision is determined to meet legal requirements, the court must
suspend the jurisdiction's power to issue land use entitlements and building
permits for projects other than those for lower income housing, and require the
jurisdiction to approve entitlements and permits for lower income housing
projects. The court would also likely require the local agency to pay the attorneys
fees incurred by the prevailing challenger in the housing element litigation.
I[ndividual councilmembers or other officials would not be personally hable if a
court found the agency's housing element mnvalid.

A successful housing element challenge could serve as the basis for a Federal Fair
Housing Act claim; and, if the jurisdiction were found liable under the Fair
Housing Act, the jurisdiction would likely be required to pay the attorneys fees
incurred by the prevailing challenger. A court order finding an agency in
violation of the Fair Housing Act would likely not expose individual
councilmembers or other municipal officers to personal hability.

The statute of limitations has run on housing element challenges to the extent they
are not brought in support of lower income housing. Should such a challenge be
brought, the apparent limit.of 10 units per acre in the Town's multi-family
designation exposes the Housing Element to a determination of inadequacy
because that density level likely will not facilitate the development of housing to
meet the Town's allocated regional need. Should the Town be required to amend
its Housing Element, or should it be updated, recent legislative changes now
essentially require that the Town permit residential development on at least a
portion of the available sites at 15 units per acre or higher.

With respect to the Town's land use regulations described in the adopted Housing
Flement, we believe that, notwithstanding HCD's certification of the Housing
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Element, the parking requirements and processing fees are likely in conflict with
one or more state statutes.

« Finally, we agree with the analysis of the Town Attorney that Measure N applies
only to the R-SF designation, and not to the R-M or planned unit development
designations; and, to the extent that the Town interprets or applies Measure N 1o
designations other than the R-SF designation, the Town's action will likely render
the Town unable to satisfy its regional housing need allocation, and conflict with
a recent statutory amendment,

Each of these observations, findings and conclusions is set forth in greater detail in the remainder
of this memorandum.

L The Department of Housing and Community Development's Authority to
Administer and Enforce Housing Element Legislation

Under California faw, HCD has significant authority with respect to the administration
of housing element legislation, but its enforcement authority — while significant - is indirect and
implicit. With respect to the interpretation, application and administration of housing element
taws, HCD has the authority under Government Code Section 65584’ to develop the statewide
existing and projected housing need, and to allocate those need quantifications to each council of
government for sub-allocation to individual cities and counties. This authority enables HCD to
determine where in California it believes that most of the future housing development should
occur. HCD also administers numerous state-wide grant and loan programs for the development
and rehabilitation of housing for lower income and special needs households. See Health and
Safety Code Section 50500, ef seq.

HCD's greatest and best known power, however, relates to its authority to review draft
and adopted housing elements. Section 65585(b) requires each local jurisdiction to submit its
draft housing element or housing element amendment to HCD for review. Legislative
amendments to the California Government Code over 15 years ago explicitly changed the
"advisory" nature of HCD findings regarding the adequacy of housing elements to a mandatory
review process. Now, under Section 65585(f), when HCD determines that a local jurisdiction's
housing element does not comply with the housing element statutes, the local jurisdiction must
revise its draft element or amendment pursuant to HCD's review, or adopt specific findings
explaining why the locality believes that the draft element or amendment substantially complies
with the housing element legislation despite HCD's finding of non-compliance. HCD also has
the power, under Section 65585(h), to review the adopted housing element or amendment of
cach local jurisdiction, and report its findings of housing element adequacy to the jurisdiction's

" Unless otherwise indicated, all statutory references are to the California Government Code.

PRAEZA741-0000
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planning agency. Finally, under 65589.3, HCD's approval of a local jurisdiction's housing
element provides the jurisdiction with a "rebuttable” presumption of validity in any litigation
challenge brought against the adequacy of that housing element. Implicitly, therefore, a
determination by HCD that a housing element does not comply with the statutory requirements
can be interpreted as creating a presumption of invalidity.

HCD’“&; aurhorzty to enforce Housmg Element. iegislaticm is fess directand exphcxt than its
administrative and interpretive power. As previously indicated, HCD has the authority to
administer a2 number of housing-related grant and loan programs, and Government Code
Sections 65583(e) and 65585.2 implicitly authorize HCD to condition the award of grants and
loans upon its determination that an applicant’s housing element is adequate. Approximately five
years ago, California State Senator Joe Dunn sought to strengthen and make explicit HCD's
housing element legislation enforcement power by introducing SB 910. This legislation would
have imposed monetary fines on jurisdictions that failed to adopt housing elements or housing
element amendments that HCD found statutorily adequate. While SB 910 failed passage, it
sparked considerable debate among municipalities and housing advocates; and it is likely that
new and different legislative sanctions for Housing Element noncompliance will be introduced in
the coming years. : - : ' :

HCD also has 1mphcxt_ or mdzrect enfcrcemen‘{ power with respect to. htzgatmn chaﬂenges _

zszoréabie housmg develapmem Assemblv 8121 349 dxd net pass tms year

§ z’--z;z;n’%-'e_zoz) E
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an agency's housing element, by including the critique in an HCD review letter as its own
determination of the element's non-compliance with housing element laws. By this coordination
with housing advocacy groups, HCD has historically advanced housing element "requirements”
that are not explicit in the housing element legislation. Given that an HCD determination of
bousmg eiemeni non- compiiance may be imerpreted by the courts as an impiied presumptiﬂn of

mcreases the power (fmd Ieverage:) of ﬁwse aeivocacy greu;zs in housing e}ement Extlgation

While HCD has the general authority under Health & Safety Code Section 50406(a) to
sue and be sued in California courts, no legislation expressly authorizes HCD to institute
lawsuits against local jurisdictions that HCD has found to be non-compliant with regard to
housing ¢lement requirements. In at least one case, however, Davis v. Newport Beach, Orange
County Superior Court Case No. 329585 (filed 1980), HCD was named as a "real party in
interest” in a lawsuit brought by low income housing advocates against the City of Newport
Beach; as a "real party in interest,” HCD then filed a cross-complaint against that city, accusing
the jurisdiction of housing element inadequacies and other violations of law that essentially
mirrored those brought by the housing advocates in the main complaint. Ultimately, the trial
court in Davis v. Ne ewport Beach granted the city's motion to dismiss HCD from the lawsuit,
f‘mdxng that its preserxce was the produot of coIluswn between HCD and the Eower income

cour’a finds thaﬁ 'a' hrmsmg eiement or iher generai pian mandatmy eEemeni 15 madequa{e
' : i ast br ; pliz e\mththe

péaﬁifs,'zje}ﬁ : : _
of the city, muﬁty, or city an:é Cﬁaﬁty to properi} adﬁp{ ané 1mplement an. adequate heusmg
element " o : _ _ _

{3VARATAT060T
63124801 ab 1402703
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Section 65760 provides that housing developments containing at least 25% of the units as
affordable to low and moderate income occupants are conciusively presumed not to have an
impact on the ability of the local jurisdiction to properly adopt and implement an adequate
housing element. Sections 65755 and 65760 thus essentiaily require a court, upon finding a
Jocality's housing element to be invalid, to prevent the locality from issuing any development
approvals other than those relating to low and moderate income housing, and to require the
locality to grantany apphcatmns brought on behaif of low-and moderate income housing

projects.

A judicial determination of housing element invalidity can also serve as evidence of, or
iead to, violation of other housing laws. For example, housing element inadequacies can be used
by housing advocates to fashion claims of lower income housing discrimination, in violation of
Gov. Code Section 65008. See, e.g., Building Industry Ass'n of San Diego v. City of Oceanside,
27 Cal. App.4" 744 (1994) Housing element inadequacies can also be used as evidence of
"exciusmnary zoning," in violation of the State's due process clause, as articulated by the
California Supreme Court in Associated Home Builders etc. v. City of Livermore, 18 Cal. 3d 582
(1976). Housing advocates have historically predicated Section 65008 discrimination claims and
exclusionary zoning claims on allegations of housing elément invalidity.

I Exar}zples of Judz‘cial Housz’-ng E‘!ement' Remea’ies

suspend the Iand use regulamry approval authomy of cities and countzes whose housmg elements '
have been found madequate or to invalidate land use development project approvals after
finding that the approving agency S heusmg elemient fails to mieet statutory requirements. The -
following are examples of cases in-which courts have intervened to restrict local agency iand use
au{homy aﬁer ﬁndmg the agency s ?}ousmg element madeqzsate :

. 'Cammztree for Respanszbfe Plcmnmg v, CzZy af !ﬂdza:z Welis 209: Cai App 3d .
_16@5 (1989):  The Fourth District Court of Appeal upheié the trial court's issuance
af F:4 bmaé order pr@hzbztmg the mty fmm issumg any buﬁdmg permns or aother

wmme“ﬂcma cemtmc%wn f:zf %ts pr@}e:zt

‘. E«ifgffamfs Rgsmmnaﬁ Soc;ef; v, C};} 0f Seaé Beac?z @i‘&ﬂg& C@amy Supenaf
Court Action G009822 {1991): A local environmental group challenged a
residential: ;—)ra}ect approval, based upon the city's inadéquate and outdated
hc;usmg eiement Aﬁe; the court fourid the %musmg eiemﬁnt to be nanwcomgimm

apprc)val carmot bc granted when a pomon of the generai pian is madﬁ‘:quate

F3IA2474 10001
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. Hoffmaster v. City of San Diego, 35 Cal.App.4™ 1098 (1997): The Fourth District
Court of Appeal affirmed the decision of a trial court invalidating the housing
element adopted by the City of San Diego, and ordering the city to approve all
conditional use permits submitted for homeless sheiters and other transitional
housing until the city adopted a housing element that complied with State law.

. Marin Family Action v. Town of Corte Madera, Marin County Superior Court No,
17493 (1998): The trial court entered judgment invalidating the town's housing
element, and enjoining the town from issuing any land use approvals for purposes
of development, other than affordable housing, pending the adoption of an
adequate housing element.

. Sonoma County (2000): To settle litigation filed by a housing advocacy group
against its housing element, the county agreed to a limited moratorium on
development until it adopted a new housing element and rezoned adequate land
for muiti-family housing affordable to lower income persons.

. Hallfeldt v. City of Folsom, Sacramento County Case No. 01CS01149 (2002): In
this case, filed by a legal aid office, the trial court entered judgment finding the
city's housing element inadequate, and suspending the city's power to allow
development on certain vacant parcels until the housing element was brought into
compliance. The city uitimately agreed to rezone a number of sites to meet ifs
housing needs allocation for very low and low income households, and to remove
certain regulatory restrictions deemed to be "governmental constraints” on
affordable housing.

2, Payment of Legal Fees to Successful Housing Element Challenges

Challenges to the statutory adequacy of a housing element must be brought as writs of
mandate (Section 65751), and the procedures applicable to writs of mandate require the
petitioner to sue the agency adopting the housing element. In mandate cases, the judicial
remedies are in the nature of injunctive relief and mandatory court orders, such as the orders
described above suspending the land use regulatory powers of local jurisdictions whose housing
elements were found invalid. While monetary damages are generally not available in mandate
actions, it bears noting that housing advocacy groups that successfully litigate housing element
claims are entitled to have their attorneys fees paid by the losing city under the "private attorney
general” provisions of Code of Civil Procedure Section 1021.5, for the enforcement of an
“important right affecting the public interest.” Courts have routinely awarded attomeys fees
under this statute to housing advocacy groups (but not developers, who are not eligible due to

1317024741 00401
451248.01 al 1/02465
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their pecuniary interest) under this statute.” While every case is unique, attorneys fees awards in
"typical” housing element writ actions can range from $50,000 - $250,000. When these claims
are combined with § 65008 and exclusionary housing claims, the amount of the attorneys fees
awards can increase by as much as 200%.

3 Persona! Lzabzizzy for an Invalid Housing Element

While locai agencies may be forced to pay sxgmﬁcant funds as attomeys fees to
successful housing element challengers, individual councilmembers normally do not have
financial exposure. Typically, the members of the legislative body-(i.e., city councilmembers)
are not named in housing element challenges brought in state court, either in their official
capacity or personally; and the law currently protects members of the legislative body from
personal liability because of the policy nature of a decision to adopt or amend a housing element,
which is a legislative act. See Black Property Owners Ass'n v. City of Berkeley, 22 Cal.App.4™
974, 980 (1994); Landi v. County of Monterey, 139 Cal.App.3d 934, 936 (19)83). As legislative
acts, these decisions fall under the discretionary immunity provided by Government Code
~ § 820.2,, which provides that a public official is not liable for an injury resulting from an act or
omssion a;{?ising out of "the exercise of the discretion vested in him, whether or not such
discretion is abused.” Section 820.2 confers immunity to local officials for "basic policy
ciﬁmsmns,“ or actzv;ty that may. be charactenzed as the ”planmng" rather than the "operatzonai”

B; ‘ Federal Law Chanenges Based Upon Housmg Eiemem' Inadec;uames '

Housmg elemmt madequames can serve as the basis for claims under the Federal F: air
Housing Act, 42 U.S.C. Section 3601, ef seg. The Fair Housing Act prohibits racial
_ azscr;rnmanon m heusmg, mcludmg both mzemmnal éxscnmmatmn and actmns iaken ”because

of Parma Okso 661 F. 2€i 562 572 (6*“ Czr 1981) Wh:z},e ceurts have heid that raczal
discrimination carmot be proven soleéy from actions that have a disproportionate impact on lower
mcome perscns Ybarm V. Tawn afL@s /ﬁtﬁ}s Hiﬂs 503 F 2d 250, 253 {933 Czr 19’?4) V}Ol&{iGHS
hﬁmsmg, where fhe pvrmmpai me:tx,ms are members ﬁ}f raczai mmemneg see, ¢. g Kezth v. PoZpe
éi% F’ Saz}g} 3132.{ B C&L i%é} S&mk v, Town of Clarkton, N.C.; 682 F. zd 1055 {4‘% Cir.
: 4R ,_,@ 126 {3“ Cir. 197’*} U S, Cm afszm

2 With-rare exsepﬂens iecai agencies that successfuliy defend. agamst housing. eiemmt claims..
are not eligible i:er the payment. of their attomeys fees by zhe unsuccessiul challenger

FATA24T4 0001
651248.01 a1 1/480/05
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challenges against communities with lower minority populations than the surrounding region.
See, Davis v. Newport Beach, supra. To date, however, these efforts have been unsuccessful.

Successful Fair Housing Act challenges can result in compensatory damage awards
against the unsuccessful jurisdiction, as well as mjuncu've relief and the payment of the
challenger's attorneys fees under 42 U.S.C. Section 1988:* but these cases usually do not expose
public officials to personal Hability. Generally, city councilmembers -have absolute immunity
from a civil rights claim, analogous to a Fair Housing Act claim, if the claim is based on a
legislative act. See, e.g., Boganv. Scotr-Harris, 523 U.S. 44, 54, 118 S.Ct. 966, 972 (1998);
Lake Country Estates, Inc. v. Tahoe Regional Planning Agency, 440 U .S. 391, 412-13, 99 S.Ct.
1171, 1179 (1979} (holding individual members of a local regional planning agency absolutely
immune). Even where absolute immunity is unavailable because the challenged action is
administrative (i.e., consideration of a subdivision approval or conditional use permit), rather
than legislative, local officials will have "qualified immunity." Under this doctrine, public
officials cannot be held personally liable for acts taken in the scope of their official duties
"insofar as their conduct does not violate clearly established statutory or constitutional rights of
which a reasonable person would have known," Harlow v. Fitzgerald 457 U.S. 800, 818 (1982),
and the contours of the right allegedly violated "must be sufficiently clear that a reasonable
official would understand that what he is doing violates that right," Aaderson v. Creighion, 483
U.S. 635,641 (1987). A decision on qualified immunity is fact-specific, and an official is
lmmuue If the apphcabke law is anclear or Ef a reasonable ofﬁcral could beheve that h:s or her

Corp V. Czty ofOcean szy, 946 F. Supp 1161, 1 1?2 (D NJ. 1996)

III. Review of Town's Adﬁpted Housmg Element ‘and Other Land Use Policies and
Reguiatsens

A Apnfe Vaifey s Ade&teé Housmg Eiement o

The Town's current. Housmg E}ement whzch was adopted in 2000, is immune from most
ghallenges due to the passage of time, but could be challenged by a person or entity in support of
lower income housing, ‘Government Code Section 65009 establishes three different limitations
periods for challenging adopted housing e§ements The "general” limitations period is Section
63%95 c}{i}, Lm&ﬁ&i‘ ?:h;s statute, aﬁy chaﬂame *:s *she adequacy {}f a gen@rai pian or aﬁy ﬁ&mrai )

Because Faér Hsusiag Act cases are highly fact-dependent, and are te’gefved in evid-en-{%ary
trials (unitke hm&sing clement writ of mandate cases, which.are tried on administrative records),
the legal fees in Fair Housing Act cases can be two to three times as high as those'in typii,cai"
-writ-of mandate cases challenging the statutory- aéequasy of housing elements.

> Under Section 65009(b), the scope of any such challenge is generally limited to the issues

F31024741-0001
63124861 al 140205
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Section 65009(c)(2) qualifies the 90-day limitation period by allowing the filing of an action or
proceeding challenging a housing element within 60 days following the date that HCD issues is
review of the adopted element pursuant to Section 65585(h), even if that 60-day period runs later
than the "principal” statute of limitations in subdivision (¢)(1). Given the Town's 2000 adoption
of its Housing Element, and HCD's November, 2000 letter reviewing that adopted Housing
Element, the L;mxtatzons periad for. generai housmg element challenges ran by approximately
February 1, 2001.

However, the statute would allow the filing of an action at this time challenging the
Town's adopted Housing Element, if the challenge were brought in support of low or moderate
income housing. Section 65585(d) allows the filing of a litigation challenge to an adopted
housing element within approximately fourteen months following the filing of a notice alleging
specific defects in the housing element, regardless of the date of adoption of the housing
element,’ if the challenge is "brought in support of or to encourage or facilitate the development
of housing that would increase the community's supply of housing to persons and families with
low and moderate incomes..." This subdivision sets forth no deadline by which the challenger's
notice may be submitted to the agency; as a result, so long as a challenger files the requisite
notice spemfymg alleged housing elentent deficiencies, the challenger may file the not;ce and
subsequently commence the litigation challenge, at any time.

The greatest threat to the vahdlty of the adopted Hcmsmg Element relates to the Town's
conclusion thatits R-M (multi-famiily residentialy Jand use designatior permits the dev elopment -
of a maximum of only 10 dwelling units per acre, Although the Housing Element indicates that
the R-M designation allows development of multi-family housing at an intensity of up to 20
dwelling units per acre (Housing Element, pp. 42, 54), the Land Use Element and Policy H-1.1
of the Housing Element (at page 69) both reflect that development in the R-M designation may
not exceed 10 units peracre. It appears. that' the Town's determination that it could satisfy its
z‘egmnai housmg need dllocation for low and very low income househelds was based on the
assumption that developers. could develop multi-family: housing at non-density bonus intensities
of up to 20 units per acre. HCD noted in the first paragraph of its August 25, 2005 letter to the
Town that HCD's finding of adequacy for the Town's Housing Element was based on the
Element }éentlfymg sites with appropriate zoning to accommodate the Town's allocation of
lower income hﬁusmg need, and that the Town had ample land zoned for multi-family uses at

raised in the publie hearing, assuming that the agency included a statement so requiring in its
public heanng notice.

® Section 65009(d) provides that this housing element challenge may not be commenced until 60
days after the challenger provides written notice to-the agency, specifying the deficiencies inthe
~housing element, and that the-challenge-can be brought for up to-a year following the expiration
of that 60-day notice (or an earlier date on which the agency responds to the challenger's notice).

L314024741-0001
63124801 al [/02/03
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densities of up to 20 units per acre. However, HCD's assessment of the adequacy of the Housing
Flement changes if the Town does not allow development of multi-family uses at densities above
10 units per acre:

"If in fact, the maximum density is only 10 units per acre, the element
_wou d no !Gnger compfy wﬂzh housmg e}emcnt iaw arid tha Tewn should
1den{;fy adequate sites to accemmo_date its share of the regmnai housmg
need for lower-income households and to provide a variety of housing
types." (August 25, 2005 HCD letter, page 1)

Any person or entity seeking to challenge the Town's Housing Element in order to advocate for
lower income housing would be able to use HCD's assessment that the Town's Housing Element
does not comply with the statutory requirements based upon the R-M designation allowing no
more than 10 dwelling units per acre. Given the language in HCD's letter, it is questionable
whether the Town would be able to rely on the year 2000 HCD letter, and claim a presumption
of adequacy under Section 65589.3. Accordingly, should a lower income housing advocate file
suit against the Town, it is likely that a court would invalidate the Housing Element because the
Element does not identify sufficient sites at appropriate densities to meet'its allocated need,
based upon the maxamum ailowabie densuy of 10 units per acre in the R»M iancE use deszgnatmn

{3TU24TAT-000T
431 248:01 21170205
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counties, the minimum density level is 15 units per acre. Accordingly, to revise the Housing
Element's inventory of available sites to satisfy the regional housing need allocation for all
income levels, the Town would likely be required to increase its maximum R-M density to 15
dwelling units per acre for the sites in the Element's inventory.

To the extent that the Town concludes in its Housing Element that Apple Valley cannot
satisfy its regiona} housmg need allocation through development of the sites in the Town's -
inventory at their maximum allowable density, Section 65583(c)(1) provides that the Town must
identify actions that.it will take to meet the remaining unmet regional housing need, through
actions to "make sites available during the plannmg period of the general plan with appropriate
zoning and development standards and with services and facilities to accommodate that portion
of the city's or county's regional housing need for each income level that could not be
accommodated on sites” in the Town's site inventory. Section 65583.2(h) was recently enacted
to provide that, in order to comply with the "action identification” requirement in Section
65583(¢)(1), a nonmetropolitan jurisdiction must designate and zone sufficient sites, with
“"minimum density and development standards that permit at least 16 units per site at a density of
at least 16 anits ;)er acre”,

Accordmgly, should the Tewn amend’ 1ts H{)uszng Eiement to address the comments in

_ resxdentlal den&zty in t‘he RvM' Aty .
“be required either to redesi gnate_and-rezo‘ "tes in 1 its mvenzory tc at Ieas‘é 15 t:mts per acre ot
allow deveiapment of at ieast 16 units per acre on sufficient land to satisfy the aliocated reg10na§
need o - :

The Town shoukd be aware that enher n amgz}dzng ihe Housmg Elemcnt in response to

would mcrease to 20 or- 30 umts per acre r&spectzveiy .

8 Gwen that Secﬁaﬁ 2{8} ef voter~apprwed M{%asme N feafﬁzms and readepts" 'aif of the

CISETALO000 T
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Housing Element, as of 2000, 30% of the households in the Town "overpaid"” for housing by
paying more than 30% of their incomes for housing. Given the recent region-wide significant
increases in housing costs (both for the purchase and rental of housing) that are reported to have
outpaced increases in wages and other personal income, it is likely that the proportion of the
Town's households "overpaying” for housing has increased. In order to address this increased
housing need, the Town may need to designate additional sites i is mventery, and potentially
consider higher allowable densities than those required by Section 65583.2, in order to satisfy the
"gverpayment"” component of housing need.

B. Other Housing and Land Use Regulations and Requirements

While not identified by HCD as potential constraints to housing, we believe that certain
land use regulations and requirements identified in the Housing Element may be vulnerable to
legal challenge. The following is a summary of those regulations and requirements:

1. Parking Standards: The Housing Element (at page 56) identifies the
Town's parking requirements as 2 enclosed spaces for single family detached units regardless of
size, while the requirement is 2 spaces for a 1-bedroom multi-family unit, and 3 spaces for a 2-
bedroom multi-family unit. The Housing Elernent provides no explanation why apartments and
condominiums create a need for more parking spaces than do single family detached units.
Absent a methodologically sound analysis concluding that the parking demands of single family
detached units do not change as the homes get larger (or contain more bedrooms), but that
condominiums and apartments generate increased parking needs as the bedroom count increases,
the Town's parking standards are vulnerable as "governmental constraints” under Section
65583(c)(3), and expose the Town to challenge under the "least cost zoning" provisions of
Government Code Section 65913.1.

2. Processing Fees: Page 57 of the Housing Element indicates that the City's
processing fees for land use approvals (e.g., general plan amendments, zone changes and
subdivision approvals) include both a flat fee and a fee per acre or lot. Unless the Town has a
methodologically sound study that concludes that the Town's cost of processing is directly
related to the size of the site, or the number of lots in a subdivision,” it would appear that the fee
structure (at least with respect to large parcels and subdivisions) may exceed the reasonable cost
of providing the service, in viclation of Govemnment Code Section 66014(a). In addition, the
emphasis upon land size in the fee structure may make that fee vulnerable to challenge under
Article XIIID of the State Constitution {i.e., "Proposition 218"},

% This seems unlikely, since planning costs frequently have little to do with the size of a parcel.

For example, a 5-acre parcel impacted by endangered species and drainage issues, at a
controversial location, likely will require a greater planning effort by the Town than a 500-acre
parcel without these constraints.

P31024741 0001
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3. Development Impact Fees: The Housing Element describes the Town's
schedule of development impact fees at page 58, and notes that they are comparable to those
charged by neighboring cities of comparable size, but does not analyze or describe the
relationship between the fee and the impact being mitigated.’” We are informed and the Town
has recently commissioned a fee study. If this study analyzes the cost per dwelling of mitigating
traffic, for both detached and attached housing units, that supports the impact fee schedule, the
schedule should be adequate under Section 66001, which requires such an analysis, as well as
Section 660035, which requires a reasonable relationship between the fee and the cost of
mitigating the impact.

4.  Measure N: Tt is our understanding that the Apple Valley voters passed
Measure N at the November, 19996 election, and that the Measure became effective on January 1,
2000. Measure N makes findings supportive of retaining the Town's existing rural atmosphere
and equestrian lifestyle, prohibits any change to a number of Land Use Element policies and
goals until 2020, and also prohibits until that date any change to the 2 units per acre density limit
and the 18,000 square foot minirnum lot size for development within the R-SF designation. The
Town Attorney has opined that Measure N continues the ¥ acre minimum lot size in the R-SF
designation, but does not apply to the R-M designation. The Town Attorney also concluded that
Measure N does not change any of the existing Land Use Element policies regarding specific
plans and planned unit developments; these policies allow residential lots smaller than 18,000
square feet within a specific plan or planned unit development, so long as the overall density of
the project does not exceed 2 dwelling units per acre.

We have reviewed the Town Attorney's opinion and concur in its conclusions. While
Measure N contains broad language in its "Findings and Purpose" section that could be construed
as limiting all single family detached housing to ' acre lots, these provisions do not amend the
General Plan. The specific provisions of Measure N that actually effect a change to the General
Plan maintain for 20 years the adopted Land Use Element Goals and Policies (Measure N,
Section 2(A)), and maintain the Land Use Element designations and maps for the same period
{Measure N, Section 2(B)). Most of the Land Use Element Goals and Policies do not relate
specifically to residential density issues, instead addressing more general pelicy matters. Land
Use Element Policy LU 3.1 does specifically provide that "The Town will encourage single-
family detached housing on lots of no less than 18,000 feet," and Policy LU-3.4 provides that
"Open space equivalent to that provided by single-family units or 18,000 sq. f. net lots shali be

" TIn this regard, the development impact fee schedule reflects that the street/traffic fee is over
50% higher for single family detached units than for multi-family units, implying that a single
family detached unit creates a street or traffic impact that is at least 50% greater than the impact
created by a multi-family unit. However, the Town imposes a greater parking requirement on
multi-family units than on single family detached units, seemingly in conflict with the conclusion
inferred from the traffic fee schedule.

1310247410001
63124801 al1/02/03



The Honorable Mayor and Members of the
Town Council

November 2, 2005

Page 15

provided for in all specific plans." Finally, Measure N amends the single family residential (R-
SF) land use designation to provide that, for the same 20-year period, the maximum restdential
development density within this designation shall not exceed two units per acre, and the existing
minimum lot size requirements shall not be reduced {(Measure N, Section 2(C})).

By its terms, therefore, Measure N maintains existing Land Use Element Goals, Policies,

designations and densities; further; it does not address multi-family housing or specific plans.and

PUDs other than to maintain the adopted Land Use Element text with respect to these uses. The
only specific land use designation referenced in Measure N is the R-SF designation; notably,
Measure N neither refers to, nor enacts regulations for, the R-M designation or the designation
that allows specific plans and piarmed unit developments. As a result, while restricting until
2020 changes to the density and minimum lot size within the R-SF designation, and the existing
Land Use Element Goals, Policies and maps, Measure N makes no changes to existing
provisions relating to multi-family housing or to spemﬁc plans and PUDs."!

From the foregcmg, we-do-not beheve that Measure N.can be interpreted to impose an
18,000 square foot minimum lot: size on specific plan or planned unit development projects, or
reduce the maximum density in the R-M designation below 10 units per acre. However,
assummg that the Town wishes to axpanswely ‘interpret” Measure N to impose a % acre
mmxmum lot size on deveic)pment m the R»M deszgnatlon or u;pon spemﬁc pians and piazmed

naeds Thzs results from the fact that the Eiemant s prejactlan of future housmg development in
the R-M designation and on sites ailowmg specific plans and pianned unit develcpments
apparemly did not assume 2-unit per acre -and 18,000 square foot minimum lot size restrictions.
As a xesu}t the Heusmg Element wou}d faee the same Eegai issues descnbed above w1th respecﬁ

-%@nw &s d’ze mf@raii 2 um*is gey aore demsﬁy is- mmntam&é m Specgﬁc Pian p*a;eets ramam as ;;art =

of the Generai Pism
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was utilized in determining compliance with housing element law," unless the ocal agency finds,
based on substantial evidence, both that the reduction is consistent with the adopted general plan,
including the housing element, and that the remaining sites identified in the housing element can

accommodate the jurisdiction's share of the regional housing need.

 Any action to interpret or apply Measure N to impose a 7:-acre. minimum lot size for R-
‘M, specific pEan or planned Gt deveiopment would seemingly result in a redt}ctmn in the

residential density; and, in light of the fact that the R-M designation can currently only
accommodate 10 units per acre, it is highly unlikely that reduced R-M, specific plan or planned
unit development designations would allow the Town to satisfy its regional housing need.
Further, it seems unlikely that the Town would be able to make either of the two required finding
for effecting the reduction resulting from such an interpretation of Measure N. Consequently,
extension of Measure N's ¥ acre minimum lot size requirements or 2 unit per acre limits to the
R-M designation, or extension of Measure N's % acre minimum lot size requirement to specific
plans or planned unit developments, would likely both preclude the Town from satisfying its
regional housing need allocation, and violate Government Code Sections 65863 and 65913.1.

# ok ok

I look forward to meeting with the Town Council to discuss the xssues raised in this
o :memorandum and tor address any questmns that you may have T
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