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DEED OF TRUST


NEIGHBORHOOD STABILIZATION PROGRAM/
DOWNPAYMENT ASSISTANCE PROGRAM
THIS DEED OF TRUST, is made and entered into this       day of      , 200     , between       (“Trustor"), First American Title Company (“Trustee") and the Town of Apple Valley, ("Beneficiary"). 


RECITALS
A.
Trustor is a Qualified Homebuyer, as defined in the Agreement, under the Neighborhood Stabilization Program/Downpayment Assistance Program (NSP/DAP) of the Town of Apple Valley, as described in the Agreement.
B.
Beneficiary is making an NSP loan to Trustor in the original amount of       dollars ($     ) ("NSP Loan") pursuant to and evidenced by that certain Loan Agreement with Affordability Covenants and Restrictions entered into by Trustor and Beneficiary as of       , 2009 ("Agreement").

NOW THEREFORE, in consideration of the NSP Loan, as described in the Agreement, Trustor hereby irrevocably grants, conveys, transfers and assigns to Trustee, its successors and assigns, in trust, with power of sale, all that property in the County of San Bernardino, State of California, described as: 
Legal Description:      
together with all present and future easements and other rights benefiting the property and all building and improvements at any time located on it (the “Property” or the “Home").

THIS DEED OF TRUST IS FOR THE PURPOSE OF SECURING:
1. Performance of each agreement of Trustor herein contained.

2.
Performance of all present and future obligations of Trustor under the Agreement, which is secured by this Deed of Trust.

3.
Payment of the NSP Loan evidenced by the Agreement, and any modification thereof.
Together, the “Secured Obligations”.

THIS DEED OF TRUST IS SUBORDINATE:


This Deed of Trust shall be subordinate and junior to the lien of a first deed of trust against the Home, and shall not impair the rights of any institutional lender that is the maker of a loan secured by such first deed of trust, or such lender's assignee or successor-in-interest, to exercise its remedies under said lender’s deed of trust in the event of default by Trustor.  These remedies include the right to accept a deed or assignment in lieu of foreclosure.  


Notwithstanding the foregoing, Beneficiary’s agreement to subordinate hereunder is expressly subject to the right of Beneficiary to:

(a)
Receive notice of a default under the first mortgage from the first mortgage lender;

(b)
Cure a default prior to the completion of a foreclosure sale of the Home;

(c)
Negotiate with the first mortgage lender after notice of default from the lender and prior 
to foreclosure; 

(d)
Acquire the Home from the Trustor at any time after a material default on the first 
mortgage, provided that if Beneficiary takes such action, prior to foreclosure on the first 
mortgage, and cures the default on the first mortgage, the lender will not exercise any 
right it may have to accelerate the first mortgage by reason of transfer of title 
to Beneficiary.

TO PROTECT THE SECURITY OF THIS DEED OF TRUST, THE TRUSTOR AGREES:
1.
Maintenance and Repair.  To keep the Property in good condition and repair and in substantial compliance with applicable health, building and safety codes and as set forth in the Agreement including, but not limited to: maintain the exterior areas of the Property which are subject to public view in good repair and a neat, clean and orderly condition; not to remove or demolish any building thereon; to complete or restore promptly and in good and workmanlike manner any building which may be constructed, damaged, or destroyed thereon and to pay when due all claims for labor performed and material furnished therefore; to remove any graffiti which is visible from any public right-of-way which is adjacent or contiguous to the Property from any exterior surface of a structure or improvement on the Property; to comply with all laws affecting the Property or requiring any alterations or improvements to be made thereon; not to commit or permit waste thereof; not to commit, suffer, or permit any act upon the Property in violation of the law; to cultivate, irrigate, fertilize, fumigate, prune, and do all other acts which from the character of use of the Property may be reasonably necessary, the specific enumerations herein not excluding the general.

2.  Insurance.  To provide, maintain, and deliver to Beneficiary fire insurance satisfactory to and with loss payable to Beneficiary.  The amount collected under any fire or other insurance policy may be applied by Beneficiary upon any indebtedness secured hereby and in such order as Beneficiary may determine, or at option of Beneficiary the entire amount so collected or any part thereof may be released to Trustor.  Such application or release shall not cure or waive any default or notice of default hereunder to invalidate any act done pursuant to such notice. 

3.  Defense of Security.  To appear in and defend any action or proceeding purporting to affect the security hereof or the rights or powers of Beneficiary or Trustee; and to pay all costs and expenses, including cost of evidence of title and attorney's fees in a reasonable sum, in any such action or proceeding in which Beneficiary or Trustee may appear, and in any suit brought by Beneficiary to foreclose this Deed.

4.  Payment of Liens and Taxes.  To pay before delinquency all taxes and assessments affecting the Property when due, including all encumbrances, charges, and liens, with interest, on the Property or any part thereof, which appear to be prior to or superior hereto; all costs, fees, and expenses of this Trust.  Should Trustor fail to make any payment or to do any act as herein provided, then Beneficiary or Trustee, but without obligation so to do and without notice to or demand upon Trustor and without releasing Trustor from any obligation hereof, may: make or do the same in such manner and to such extent as either may deem necessary to protect the security hereof, Beneficiary or Trustee being authorized to enter upon the Property for such purposes; appear in and defend any action or proceeding purporting to affect the security hereof or the rights or powers of Beneficiary or Trustee; pay purchase, content, or compromise any encumbrance, charge, or lien which in the judgment of either appears to be prior or superior hereto; and, in exercising any such powers, pay necessary expenses, employ counsel, and pay reasonable fees. 

5.  Reimbursement of Costs.  To pay immediately and without demand all sums so expended by Beneficiary or Trustee, with interest from the date of expenditure at a rate equal to that being charged for fixed rate thirty (30) year Federal National Mortgage Association loans at the time of the action, or in the event that the Federal National Mortgage Association no longer provides such a rate, such other rate as in the sole determination of the Beneficiary may be appropriate; and to pay for any statement provided for by law in effect at the date hereof regarding the obligation secured hereby any amount demanded by the Beneficiary not to exceed that maximum allowed by law at the time when said statement is demanded.  

6.  Condemnation Award.  Any award of damages in connection with any condemnation for public use of or injury to the Property or any part thereof, in an amount equal to the NSP Loan, is hereby assigned and shall be paid to Beneficiary who may apply or release such monies received in the same manner and with the same effect as above provided for disposition of proceeds of fire or other insurance.  

7.  Waiver of Late Payment.  That by accepting payment of any sum secured hereby after its due date, Beneficiary does not waive its right either to require prompt payment when due of all other sums so secured or to declare default for failure so to pay.    

8.  Release and Subordination.  That at any time or from time to time, without liability therefore and without notice, upon written request of Beneficiary and presentation of this Deed of Trust and the Agreement which it secures for endorsement, and without affecting the personal liability of any person for payment of the indebtedness secured hereby, Trustee may:  reconvey any part of the Property; consent to the making of any map or plat thereof; join in granting an easement thereon; or join in any extension agreement or any agreement subordinating the lien or charge hereof.                    

9.  Full Reconveyance.  That upon written request of Beneficiary stating that all sums secured hereby have been paid, and upon surrender of this Deed of Trust and the Agreement which it secures to Trustee for cancellation and retention and upon payment of its fees, Trustee shall reconvey, without warranty, the Property then held hereunder.  Any reconveyance may be made in terms to "the person or persons legally entitle thereto."  

10.  Default and Foreclosure.  The Trustor will be in default under this Deed of Trust upon the occurrence of any of the following events ("Events of Default"):

(a) Trustor fails to comply with any covenant contained in this Deed of Trust or the Agreement;

(b) Trustor is in default under any other deed of trust or lien on the Property;

(c) Trustor fails to use or ceases to use the Property only for his/her own residential purposes and those of his/her family or household (and not for income-producing purposes);

(d)
Trustor's bankruptcy, whether voluntary or involuntary; 

(e)
Trustor misrepresents or withholds material information on a loan application.  

Prior to the declaration of any default by Beneficiary for a reason other than the payment of any indebtedness secured hereby, Beneficiary shall provide Trustor with written notice of Beneficiary's intention to declare a default and give Trustor the opportunity to cure such default within thirty (30) calendar days from the Trustor’s receipt of such written notice.  If Trustor commences to cure, correct or remedy the alleged default within this thirty (30) calendar day period and completes such cure, correction or remedy, the Trustor shall not be deemed to be in default hereunder.

Upon default by Trustor (as defined in this Section 10) in payment of any indebtedness secured hereby or in performance of any agreement hereunder, Beneficiary may declare all sums secured hereby immediately due and payable by delivery to Trustee of written declaration of default and of election to cause to be filed for record.  Beneficiary may demand payment by Trustor to Beneficiary of all sums sufficient to pay all taxes which are or may become a lien affecting the Property and the premiums for any policies of insurance to be maintained hereunder.  In addition, Beneficiary may, without notice or demand upon Trustor, exercise any one or more of the following remedies, either directly or through Trustee, an agent or court-appointed receiver:


(a)
enter, take possession of, manage, and exercise any other rights of an owner of the Property, and use any other properties of Trustor relating to the Property, all without payment of rent or other compensation to Trustor;


(b)
conduct any business of Trustor in relation to the Property and deal with Trustor’s creditors, debtors, tenants, agents and employees and any other persons having any relationship with Trustor in relation to the Property;


(c)
take such other action as Beneficiary deems appropriate to protect the security of this Deed of Trust.

Beneficiary also shall deposit with Trustee this Deed of Trust, the Agreement, and all documents evidencing expenditure secured hereby.

After the lapse of such time as may then be required by law following the recordation of said notice of default, the notice of sale having been given as required by law, Trustee without demand on Trustor, shall sell the Property at the time and place fixed by it in said notice of sale, either as a whole or in separate parcels, and in such order as it may determine, at public auction to the highest bidder for cash in lawful money of the United States, payable at time of sale.  Trustee may postpone sale of all or any portion of the Property by public announcement at such time and place of sale, and from time to time thereafter may postpone such sale by public announcement at the time fixed by the preceding postponement.  Trustee shall deliver to such purchaser its deed conveying the Property so sold, but without any covenant or warranty, express or implied.  The recitals in such deed of any materials or facts shall be conclusive proof of the truthfulness thereof. Any person, including Trustor, Trustee, or Beneficiary as hereinafter defined, may purchase at such sale.  Any bid by Beneficiary may be, in whole or in part, in the form of cancellation of all or any part of the Secured Obligations.  Any such sale shall be free and clear of any interest of Trustor and any encumbrance or other matter affecting the Property so sold which is subject or subordinate to this Deed of Trust. All restrictions relating to affordable housing, or that limit the borrower's ability to sell the property, automatically and permanently terminate upon foreclosure, deed-in-lieu of foreclosure, or assignment if the insured mortgage (is) to HUD.
After deducting all costs, fees, and expenses of Trustee and of this Trust, including cost of evidence of title in connection with sale, Trustee shall apply the proceeds of sale to payment of:  all sums expended under the terms hereof, not then repaid, with accrued interest at the amount allowed by law in effect at the date hereof; all other sums then secured hereby; and the remainder, if any, to the person or persons legally entitled thereto.
Each of the remedies provided in this Deed of Trust is cumulative and not exclusive of, and shall not prejudice, any other remedy provided in this Deed of Trust or by applicable laws and shall be subject and subordinate to the remedies of any holder of a senior lien permitted hereunder.  Trustor, for itself and for any other person claiming by or through Trustor, waives, to the fullest extent permitted by applicable laws, all rights to require a marshalling of assets by Trustee or Beneficiary or to require Trustee or Beneficiary to first resort to any particular portion of the Property or any other security (whether such portion shall have been retained or conveyed by Trustor) before resorting to any other portion, and all rights of redemption, stay and appraisal.

11.  Costs, Fees and Expenses.  Trustor shall pay, on demand, all costs, fees, expenses, advances, charges, losses and liabilities of Trustee and Beneficiary under or in connection with this Deed of Trust or the enforcement of, or the exercise of any remedy or any other action taken by Trustee or Beneficiary under this Deed of Trust or the collection of the Secured Obligations, in each case including (i) reconveyance and foreclosure fees of Trustee; (ii) costs and expenses in connection with the operation, maintenance, preservation, or sale of the Property or foreclosure of this Deed of Trust; (iii) advances made by Beneficiary to complete or partially construct all or any part of any construction on the Property; (iv) cost of evidence of title; and (v) the reasonable fees and disbursements of Trustee’s and Beneficiary’s legal counsel.

12.  Substitution of Trustees.  Beneficiary, or any successor in ownership of any indebtedness secured hereby, may from time to time, by instrument in writing, substitute a successor or successors to any Trustee name herein or acting hereunder, which instrument, executed by the Beneficiary and duly acknowledged and recorded in the office of the recorder of the county where the Property is situated, shall be conclusive proof of the proper substitution of such successor Trustee or Trustees, who shall, without conveyance from the Trustee predecessor, succeed to all its title, estate, rights, powers and duties.  Said instrument must contain the name of the original Trustor, Trustee, and Beneficiary hereunder the book and page where this Deed of Trust is recorded, and the name and address of the new Trustee.  

13.  Incurment.  This Deed of Trust applies to, inures to the benefit of, and binds all parties hereto, their heirs, legatees, devisees, administrators, executors, successors and assigns.  The term Beneficiary shall mean the owner and holder whether or not named as Beneficiary herein.  In this Deed of Trust, whenever the context so requires, the masculine gender includes the feminine and/or neuter, and singular number includes the plural.

14.  Acceptance by Trustee.  Trustee accepts this Trust when this Deed of Trust, duly executed and acknowledged, is made a public record as provided by law.  Trustee is not obligated to notify any party hereto of pending sale under any other deed of trust or of any action or proceeding in which Trustor, Beneficiary, or Trustee shall be a party unless brought by Trustee.  

15.  Transfer.  In the event that the Property or any part thereof, or any interest therein, is sold, agreed to be sold, conveyed, transferred, disposed of, further encumbered, or alienated by Trustor, or by the operation of law or otherwise, without the written consent of Beneficiary being first obtained, all sums secured hereby, at the option of Beneficiary, shall immediately become due and payable.  Consent to one such transaction shall not be deemed as consent to future transactions, or a waiver of the right to require such consent to future or successive transactions.


16.  Request for Notice.  Any notice, demand, request, approval, communication either party desires or is required to give the other party or any other person, including any notice of default or notice of sale, shall be in writing and either served personally or sent to be prepaid, first-class mail to the addresses set forth below:  
To Beneficiary:




To Trustor:

Town of Apple Valley




_     _________________________

Economic Development Department

Attention: Christopher Moore



_     _____________________

14955 Dale Evans Parkway



_     _______________________
Apple Valley, CA 92307



_     _______________________
Notice shall be deemed given five (5) calendar days after the date of mailing to the party, or if personally delivered, when received by Christopher Moore or the Trustor, as applicable.


17.
Liability or Acts or Omissions.  Beneficiary shall not be liable or responsible for its acts or omissions under this Deed of Trust, except for Beneficiary’s own gross negligence or willful misconduct, or be liable or responsible for any acts or omissions of any agent, attorney, or employee of Beneficiary, if selected with reasonable care.

18. Joint and Several Obligations.  If more than one person is named as Trustor, each obligation of Borrower under this Deed of Trust shall be the joint and several obligations of each such person.

19. Severability.  If any provision of this Deed of Trust shall be declared invalid, inoperative or unenforceable by a final judgment or decree of a court of competent jurisdiction, such invalidity or unenforceability of such provision shall not affect the remaining parts of this Deed of Trust which are hereby declared by the parties to be severable from any other part which is found by a court to be invalid or unenforceable.

20. Meaning of Certain Terms.  As used in this Deed of Trust and unless the context otherwise provides, the words “herein” and “hereof” mean and include this Deed of Trust as a whole, rather than any particular provision of it.

21. Captions.  Captions and paragraph headings used in this Deed of Trust are for convenience of reference only, are not a part of this Deed of Trust and shall not be used in construing it.
[Signatures on the following page]


IN WITNESS HEREOF, the undersigned being duly authorized, have executed this Deed of Trust as of the date first written above.  







BENEFICIARY:







Town of Apple Valley

By:  ___________________________________

Kenneth J. Henderson, Assistant Town Manager, Economic and Community Development






Date:
_______________________________

ACKNOWLEDGMENT

State of California

County of San Bernardino
On      
 before me,       





, a notary public,

personally appeared ________________________________________________,

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and correct.

WITNESS my hand and official seal.
Signature ______________________________ (Seal)
IN WITNESS HEREOF, the undersigned being duly authorized, have executed this Deed of Trust as of the date first written above.  







TRUSTOR:







By:  
_____________________________







By:  
_____________________________







Date:
_____________________________

ACKNOWLEDGMENT

State of California

County of San Bernardino
On      
 before me,       





, a notary public,

personally appeared ________________________________________________,

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and correct.

WITNESS my hand and official seal.
Signature ______________________________ (Seal)
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