	RECORDING REQUESTED BY AND

WHEN RECORDED MAIL TO:
Town of Apple Valley

Economic Development Department

14955 Dale Evans Parkway

Apple Valley, California 92307

Attn: Christopher Moore

	




	
	SPACE ABOVE THIS LINE FOR RECORDER’S USE

EXEMPT FROM RECORDING FEES PURSUANT TO GOV. CODE § 27383
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and

     ,

Qualified Homebuyer
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Dated as of      , 200     , for reference purposes only

LOAN AGREEMENT WITH AFFORDABILITY COVENANTS AND RESTRICTIONS

 (Neighborhood Stabilization Program/Down Payment Assistance Program)


This LOAN AGREEMENT WITH AFFORDABILITY COVENANTS AND RESTRICTIONS (“Agreement”) by and between       (the “Qualified Homebuyer”), and THE TOWN OF APPLE VALLEY, a California municipal corporation (the “Town”) is made and entered into as of       (Date).  The Town and the Qualified Homebuyer are sometimes individually referred to herein as “Party” and collectively as the “Parties.”

1. RECITALS

1.1 The Qualified Homebuyer proposes to acquire an Abandoned and/or Foreclosed single family residence located within the Town of Apple Valley, to be owned and occupied by the Qualified Homebuyer as his or her principal residence.  A legal description of the property located at [     ], Town of Apple Valley, County of San Bernardino, State of California (Assessor Parcel No.      ) is attached hereto as Exhibit “A” and incorporated herein by reference (the “Home” or “Property”).

1.2 The Town Council of the Town has established the Neighborhood Stabilization Program/Down Payment Assistance Program (“Program” or “NSP/DAP”) for eligible and qualified households earning up to one hundred twenty percent (120%) of the San Bernardino County Area Median Income.  As part of the Program, the Town has agreed to make Neighborhood Stabilization Program funds available as a NSP Loan to enable the Qualified Homebuyer to purchase the Home.

1.3 The NSP Loan shall be provided and utilized pursuant to the terms and conditions of Title III of Division B of the Housing and Economic Recovery Act of 2008 (the “Act”), Federal Register, Volume 73, No. 194, Docket No. FR-5255-N-01, Department of Housing and Urban Development “Notice of Allocations, Application of Procedures, Regulator Waivers Granted to and Alternative Requirements for Emergency Assistance for Redevelopment of Abandoned and Foreclosed Homes Grantees Under the Housing and Economic Recovery Act, 2008” (the “Notice”), and as applicable, Title I of the Housing and Community Development Act of 1974, as amended (42 U.S.C. 5301 et seq.), Title 24 of the Code of Federal Regulations, Part 570 (24 CFR 570.1 et seq.), the Procedures Manual, the Deed of Trust and this Agreement.  Each of these documents are incorporated herein by reference, and are on file at the offices of the Town and available for review upon request.

1.4 The Act mandates that the acquisition, use and occupancy of the Home shall be restricted in certain respects for the benefit of Low-Income, Moderate-Income and Middle-Income households.  This Agreement ensures that for the Period of Affordability, as set forth herein, the Home shall be used and occupied in accordance with the Act, the Notice, the Program and the objectives of the Town.

1.5 NOW, THEREFORE, in consideration of the above recitals and of the mutual covenants hereinafter contained and for other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the Parties agree as follows:

2. DEFINITIONS


Definitions of Certain Terms.  As used in this Agreement, the following words and terms shall have the meaning as provided in the Recitals or in this Section unless the specific context of usage of a particular word or term may otherwise require.  Any capitalized terms not herein defined shall have the meaning as set forth in the Program Manual:

2.1 Abandoned.  A residential property is abandoned when mortgage or tax foreclosure proceedings have been initiated for that property, no mortgage or tax payments have been made by the property owner for at least ninety (90) days AND the property has been vacant for at least ninety (90) days.  

2.2 Agreement.  “Agreement” means this Loan Agreement with Affordability Covenants and Restrictions by and between the Qualified Homebuyer and the Town pertaining to the Home.

2.3 Annual Income.  The term “Annual Income” means the Section 8 “annual income” definition set forth in 24 C.F.R. 5.609, as amended from time to time.

2.4 Area Median Income.  “Area Median Income” or “AMI” means the area median income for San Bernardino County, California, adjusted for family size, as annually estimated by the United States Department of Housing and Urban Development pursuant to Section 8 of the United States Housing Act of 1937. 

2.5 Capital Improvements.  “Capital Improvements” means the cost of those major repair items that the Qualified Homebuyer paid for during the course of their occupancy of the Home.  These documented costs may impact settlement at time of repayment. These would be documented costs incurred for replacement of major items such as a complete roof replacement, all new plumbing lines, new carpet or other floor cover, a/c condenser and heating unit replacement, water heater, addition to the home, solar panels and solar water heater.  This does not include costs for general repairs and regular maintenance items.  The Qualified Homebuyer shall provide a copy of the original receipt(s) documenting the costs of these Capital Improvements.   

2.6 Deed of Trust.  “Deed of Trust” means that certain deed of trust entered into between the Town and the Qualified Homebuyer securing this Agreement and repayment of the NSP Loan, and recorded against the Property concurrently with recordation of this Agreement.

2.7 Delivery Date.  “Delivery Date” means the date of delivery of title and possession of the Home to the Qualified Homebuyer at the close of the Home Escrow; provided however, that for the purpose of establishing the termination date for the Period of Affordability, the Delivery Date shall refer to the date on which this Agreement is recorded.

2.8 Equity Share.  “Equity Share” means the share of appreciation that the Qualified Homebuyer shall pay the Town upon a sale, transfer or any other conveyance of the Home prior to the end of the Period of Affordability.  The Equity Share shall be calculated on a pro-rata basis as the ratio of the amount of the NSP Loan to the original sale price of the Home, excluding any increase in value attributable to Capital Improvements made at the Qualified Homebuyer’s expense, and shall be in addition to the amount owed for repayment of the NSP Loan.  The Equity Share shall decrease with the Qualified Homebuyer's length of occupancy of the Home as follows:  

(a) Years 0 through 2 – 0% reduction of Equity Share;

(b) Years 3 through 4 – 50% reduction of Equity Share;

(c) Years 5 through 8 – 66% reduction of Equity Share;

(d) Years 9 through 45 – 100% reduction of Equity Share.

2.9 First Time Homebuyer.  “First-time Homebuyer” means an individual or family who is a purchaser of an owner-occupied housing unit and who neither has, nor has had, a present ownership in a principal residence at any time during the three-year period prior to the close of Home Escrow.  Notwithstanding the foregoing, the following individual or individuals may not be excluded from consideration as a First Time Homebuyer under this section: (i) a single parent or remaining spouse/partner, who, while married or during co-habitancy, owned a home with his or her spouse or resided in a home owned by the spouse/partner and has no ownership interest in a residence other than as provided for in this Section (a single parent is an individual who is unmarried or legally separated from a spouse and has one or more minor children for whom the individual has custody or joint custody or is pregnant), or (ii) a displaced homemaker who is an adult; has not worked full time full-year in the labor force for a number of years, but has during such years, worked primarily without remuneration to care for the home and family; and is unemployed or underemployed and is experiencing difficulty in obtaining or upgrading employment.

2.10 Foreclosed.  A property is foreclosed when the mortgage or tax foreclosure is complete and title has been transferred from the former property owner under a foreclosure proceeding or transfer in lieu of foreclosure, in accordance with California law.

2.11 Home/Property.  “Home” or “Property” means and refers to the affordable single-family residential dwelling unit (including the land and landscape improvements thereon) sold to the Qualified Homebuyer.  The Home or Property must comply with all applicable property standards identified in the Procedures Manual as of the closing date for Home Escrow and, at the time of purchase by the original Qualified Homebuyer, must be an Abandoned and/or Foreclosed property. 

2.12 Home Escrow.  “Home Escrow” means and refers to the real estate conveyance transaction or escrow by and between the original seller and the Qualified Homebuyer.  The transfer of the Home from the seller to the Qualified Homebuyer shall be accomplished upon the close of the Home Escrow.  

2.13 Income Category.  “Income Category” means and refers to the following categories:  Low-Income, Moderate-Income and Middle-Income, as those categories are further defined and set forth herein and in the Procedures Manual.

2.14 Middle-Income Household.  “Middle-Income Household” means persons and families whose income does not exceed one hundred twenty percent (120%) of the Area Median Income (“AMI”), adjusted for family size in accordance with adjustment factors adopted by the United States Department of Housing and Urban Development in establishing income limits for lower income families.  Middle-Income Households also include Moderate-Income Households, whose income does not exceed eighty percent (80%) of the AMI, adjusted for family size, and Low-Income Households, whose income does not exceed fifty percent (50%) of the AMI, adjusted for family size.  

2.15 Net Proceeds.  “Net Proceeds” means the sales price of the Home minus superior loan repayment (other than NSP funds) and any closing costs.  

2.16 NSP Loan.  SEQ CHAPTER \h \r 1 “NSP Loan” means the loan from the Town’s NSP/DAP Funds in the amount of      [*** INSERT LOAN AMOUNT***], which amount is in compliance with the permitted limits for loans of NSP/DAP Funds set forth in the Procedures Manual, to assist the Qualified Homebuyer with the acquisition of the Home.  

2.17 Procedures Manual.  “Procedures Manual” means the Procedures Manual for the Neighborhood Stabilization Program/Down Payment Assistance Program (“Program”) dated as of Revised July 7, 2009.  The Procedures Manual is on file with the Town, and incorporated into this Agreement by reference as though fully set forth herein.

2.18 Period of Affordability.  “Period of Affordability” means the period of time beginning on the Delivery Date and ending on the forty-fifth (45th) anniversary of the Delivery Date.

2.19 Qualified Homebuyer.  “Qualified Homebuyer” means the person or individuals entering into this Agreement with the Town and first identified above.  At  the close of the Home Escrow, the Qualified Homebuyer shall:  (i) have an Annual Income, which does not exceed the household income qualification limits for a       (income category); (ii) shall be a First-Time Homebuyer; (iii) pay no more than an Affordable Sales Price for the Home pursuant to the terms of the purchase transaction for the Home, including all sums payable by the Qualified Homebuyer for its purchase money mortgage financing, insurance, escrow and other fees and costs; and (iv) shall meet all the restrictions for first mortgages as set forth in the Procedures Manual.

2.20 Purchaser.  “Purchaser” means a person, family or household regardless of income, that acquires the Home by purchase, assignment, or transfer from the Qualified Homebuyer during the Period of Affordability. 

3. TERMS.

3.1 NSP Loan and Security.  The Qualified Homebuyer hereby borrows from the Town, and the Town hereby loans to the Qualified Homebuyer, the NSP Loan in the amount of      [*** INSERT LOAN AMOUNT***],] in accordance with the conditions, requirements, and terms set forth in this Agreement, the Procedures Manual and the Deed of Trust.  The obligations of the NSP Loan are secured by the Deed of Trust, the provisions of which are incorporated into this Agreement by reference as though fully set forth herein.  

3.1.1 Limitations Regarding NSP Loan.  The NSP Loan may only be used to purchase the Home by the Qualified Homebuyer.  The Home must be purchased (i) at an Affordable Sales Price for the Qualified Homebuyer; and (ii) at a discount of a minimum one percent (1%) of the appraised value of the Property, as further set forth in the Program Manual.

3.1.2 General Terms of the NSP Loan.  The Qualified Homebuyer shall not be required to pay any interest or principal on the NSP Loan during the Period of Affordability. The NSP Loan shall not accrue any interest during the Period of Affordability.  The full amount of the NSP Loan shall be forgiven upon the termination of the Period of Affordability.
3.1.3 Deposit of NSP Loan into Home Escrow.  Upon the Qualified Homebuyer’s execution of this Agreement, the Deed of Trust and submission of all documents and information as required by the Town, the NSP Loan shall be deposited by the Town into the Home Escrow for the benefit of the Qualified Homebuyer.

3.1.4 Disbursement of NSP Loan.  Following approval of the Town, the Town shall authorize the Escrow Agent to disburse the NSP Loan according to the terms of the Home Escrow.  

3.2 Acknowledgments and Representations of the Qualified Homebuyer.  The Qualified Homebuyer hereby acknowledges and represents that, as of the Delivery Date:

3.2.1 The total household income for the Qualified Homebuyer does not exceed the maximum amount permitted as Annual Income for the Income Category of the Qualified Homebuyer as set forth in Section 2.13 above, adjusted for actual family size;

3.2.2 The Home shall be utilized as the Qualified Homebuyer's principal place of residence and the Qualified Homebuyer has not entered into any arrangement and shall not sell, rent, transfer or assign the Home to any third party during the Period of Affordability so as to frustrate the purpose of this Agreement without meeting the terms herein; 

3.2.3 The aggregate sum payable each month by the Qualified Homebuyer following the close of the Home Escrow as principal and interest, real estate property taxes, mortgage and/or casualty insurance, maintenance and utility expenses and HOA dues, if applicable, does not exceed 30% of the Qualified Homebuyer’s gross effective income, determined based on the most current debt-to-income ratio (Mortgage Payment Expense to Effective Income) used by the FHA;
3.2.4 The Qualified Homebuyer agrees to provide the Town with the following items of information for inspection by the Town promptly upon written request of the Town;

(a) Federal and state income tax returns filed by all persons who reside in the Home for the three (3) most recent tax years preceding the close of the Home Escrow;

(b) Current wage, income and salary statements, and all other source information identified in the Procedures Manual for all persons residing in the Home at the close of the Home Escrow;

(c) Qualified Homebuyer’s income shall not need to be reexamined at the time NSP Loan is provided unless more than six (6) months have elapsed since the initial determination;

(d)
Any and all documents as identified in the Town’s most current Procedures Manual;

3.2.5 The Qualified Homebuyer qualifies for a first mortgage and meets lender underwriting criteria;

3.2.6 The Qualified Homebuyer shall contribute, from personal funds and/or documented gifts, at least one percent (1%) of the purchase price or 50% of the required down payment, whichever is greater;

3.2.7 The Qualified Homebuyer shall have at least one (1) month’s aggregate housing expenses, including principal and interest, real estate property taxes, mortgage and/or casualty insurance, maintenance and utility expenses and HOA dues, if applicable, but no more than twelve (12) months’ aggregate housing expenses in savings at the close of the Home Escrow;

3.2.8 The Qualified Homebuyer shall attend a minimum of eight (8) hours of Town-approved home buyer education counseling prior to NSP Loan funding by the Town, and shall submit to the Town a certificate of completion from the Inland Fair Housing and Mediation Board to show proof of attendance and completion;
3.2.9 Residents of the Town of Apple Valley and persons employed in the Town of Apple Valley shall be given priority in obtaining NSP loans;
3.2.10 The Town has informed the Qualified Homebuyer that this Agreement imposes certain restrictions on the use and occupancy of the Home during the term of this Agreement.  The Qualified Homebuyer acknowledges and understands that these covenants shall be applicable to the Home from the Delivery Date to the end of the Period of Affordability, which is forty-five (45) years from the Delivery Date.
QUALIFIED HOMEBUYER'S INITIALS _____
3.3 Affordability Covenants.

3.3.1 The Qualified Homebuyer for itself, its heirs, successors and assigns, hereby covenants that during the Period of Affordability, the Home shall be used and occupied by the Qualified Homebuyer as its principal residence.

3.3.2 In the event Qualified Homebuyer conveys the Home to a Purchaser during the Period of Affordability or there exists an Event of Default (as defined in the Deed of Trust) during the same period, Qualified Homebuyer shall pay to the Town the Equity Share due as set forth in Section 2.8 above, the full NSP Loan amount, and a share of the Net Proceeds as set forth in Section 3.10 below.  

3.3.3 The Qualified Homebuyer for itself, its heirs, successors and assigns, further covenants and agrees that, during the Period of Affordability, the Town shall have the right and duty as provided in this Section 3.3 to verify the Qualified Homebuyer’s continued occupancy of the Home as its principal place of residence.  

3.3.4 The Qualified Homebuyer for itself, its heirs, successors and assigns, further covenants and agrees that during the Period of Affordability, the Home shall not be leased, subleased, or rented to any third person.

3.3.5 The Qualified Homebuyer for itself, its heirs, successors and assigns, further covenants and agrees that during the Period of Affordability, if the Qualified Homebuyer wishes to sell or transfer the Home, the Qualified Homebuyer shall submit written notice to Town by certified mail at the address provided in Section 4.8 prior to the commencement of such sale or transfer.  Such sale or transfer shall be conducted as set forth in this Agreement.

3.3.6 The Qualified Homebuyer for itself, its heirs, successors and assigns, further covenants and agrees that during the Period of Affordability, if the Qualified Homebuyer wishes to refinance the First Mortgage, as defined in Section 3.6 below, the Qualified Homebuyer shall submit written request to Town by certified mail at the address provided in Section 4.8.  If Town, in its sole discretion, approves the refinancing of the First Mortgage, it shall provide written permission to Qualified Homebuyer of such approval, upon receipt of which Qualified Homebuyer may refinance the First Mortgage with a lender meeting the requirements of the Procedures Manual.  Such refinancing shall only be for the purposes of reducing the interest rate and/or the monthly payment amount.

3.4 Intra-family Conveyances.  Notwithstanding any other provision of this Agreement, the following transfers of title shall not be breach of the Affordability Covenants set forth in this Agreement: transfer by gift, devise or inheritance to the Qualified Homebuyer’s spouse; taking title by surviving joint tenant that is the Qualifying Homebuyer’s spouse; transfer of title to a spouse as part of a divorce or dissolution proceedings; acquisition of title in conjunction with marriage.  A transfer to children of the Qualifying Homebuyer where the income of such children does not exceed Middle-Income is permitted. Any transferee hereunder shall take title to the Home subject to the terms, conditions, restrictions and requirements hereof and the transferee shall execute any reasonable document required by the Town to ratify the assumption by such transferee of the terms hereof.

3.5 Maintenance Condition of the Home.  The Qualified Homebuyer, for itself, its successors and assigns, hereby covenants and agrees that:

3.5.1 The exterior areas of the Home which are subject to public view (e.g.: all improvements, paving, walkways, landscaping, and ornamentation) shall be maintained in good repair and a neat, clean and orderly condition, ordinary wear and tear excepted.  In the event that at any time during the term of the Period of Affordability, there is an occurrence of an adverse condition on any area of the Home which is subject to public view in contravention of the general maintenance standard described above, (a “Maintenance Deficiency”) then the Town shall notify the Qualified Homebuyer in writing of the Maintenance Deficiency and give the Qualified Homebuyer thirty (30) days from the date of such notice to cure the Maintenance Deficiency as identified in the notice.  The words “Maintenance Deficiency” include without limitation the following inadequate or non-confirming property maintenance conditions and/or breaches of single family dwelling residential property use restrictions:

(a) failure to properly maintain the windows, structural elements, and painted exterior surface areas of the dwelling unit in a clean and presentable manner;

(b) failure to keep the front and side yard areas of the Property free of accumulated debris, appliances, inoperable motor vehicles or motor vehicle parts, or free of storage of lumber, building materials or equipment not regularly in use on the property;

(c) failure to regularly mow lawn areas or permit grasses planted in lawn areas to exceed nine inches (9”) in height, or failure to otherwise maintain the landscaping in a reasonable condition free of weeds and debris;

(d) parking of any commercial motor vehicle in excess of seven thousand (10,000) pounds gross weight anywhere on the Property, or the parking of motor vehicles, boats, camper shells, trailers, recreational vehicles and the like in any side yard or on any other parts of the Property which are not covered by a paved and impermeable surface;

(e) the use of the garage area of the dwelling unit for purposes other than the parking of motor vehicles and the storage of personal possessions and mechanical equipment of persons residing in the Home.

3.5.2 In the event the Qualified Homebuyer fails to cure or commence to cure the Maintenance Deficiency within the time allowed, the Town may thereafter conduct a public hearing following transmittal of written notice thereof to the Qualified Homebuyer ten (10) days prior to the scheduled date of such public hearing in order to verify whether a Maintenance Deficiency exists and whether the Qualified Homebuyer has failed to comply with the provision of this Section 3.5.2.  If, upon the conclusion of a public hearing, the Town makes a finding that a Maintenance Deficiency exists and that there appears to be non-compliance with the general maintenance standard, as described above, thereafter the Town shall have the right to enter the Home (exterior areas only) and perform all acts necessary to cure the Maintenance Deficiency, or to take other action at law or equity the Town may then have to accomplish the abatement of the Maintenance Deficiency.  Any sum expended by the Town for the abatement of a Maintenance Deficiency as authorized by this Section 3.5.2 shall become a lien on the Home.  If the amount of the lien is not paid within thirty (30) days after written demand for payment by the Town to the Qualified Homebuyer, the Town shall have the right to enforce the lien in the manner as provided in Section 3.5.4 below.

3.5.3 Graffiti which is visible from any public right-of-way which is adjacent or contiguous to the Home shall be removed by the Qualified Homebuyer from any exterior surface of a structure or improvement on the Home by either painting over the evidence of such vandalism with a paint which has been color-matched to the surface on which the paint is applied, or graffiti may be removed with solvents, detergents or water as appropriate.  Notwithstanding any provision of Section 3.5.2 to the contrary, in the event that graffiti is placed on the Home (exterior areas only) and such graffiti is visible from an adjacent or contiguous public right-of-way and thereafter such graffiti is not removed within seventy-two (72) hours following the time of its application; then in such event and without notice to the Qualified Homebuyer, the Town shall have the right to enter the Home and remove the graffiti.  Any sum expended by the Town for the removal of graffiti from the Home as authorized by this Section 3.5.3 shall become a lien on the Home.  If the amount of the lien is not paid within thirty (30) days after written demand for payment by the Town to the Qualified Homebuyer, the Town shall have the right to enforce its lien in the manner as provided in Section 3.5.4 below.

3.5.4 The parties hereto further mutually understand and agree that the rights conferred upon the Town under this Section 3.5 expressly include the power to establish and enforce a lien or other encumbrance against the Home in the manner provided under Civil Code Sections 2924, 2924b and 2924c in the amount as reasonably necessary to restore the Home to the maintenance standard required under this Section 3.5, including attorneys' fees and costs of the Town associated with the abatement of the Maintenance Deficiency or removal of graffiti and the collection of incurred costs of the Town in connection with such action.  In any legal proceeding for enforcing such a lien against the Home, the prevailing party shall be entitled to recover its attorneys' fees and costs of suit.  The provisions of this Section 3.5, shall be a covenant running with the land for the Period of Affordability and shall be enforceable by the Town in its discretion, cumulative with any other rights or powers granted by the Town under applicable law.  Nothing in the foregoing provisions of this Section 3.5 shall be deemed to preclude the Qualified Homebuyer from making any alterations, additions, or other changes to any structure or improvement or landscaping on the Home, so long as changes are approved by the Town and are in compliance with the Town’s zoning and development regulations and other applicable laws.

3.6 Subordination; Rights Prior to Foreclosure; Effect of Foreclosure.  This Agreement shall be subordinate and junior to the terms of the first mortgage lien (“First Mortgage”) with [     ] (“Lender”) dated [     ].  This Agreement shall not impair the rights of Lender, or Lender’s assignee or successor-in-interest, to exercise it remedies under the First Mortgage in the event of default by the Qualified Homebuyer.  These remedies include the right to accept a deed or assignment in lieu of foreclosure.  
3.6.1 Notwithstanding the foregoing, the Town’s agreement to subordinate hereunder is expressly subject to the right of the Town to:

(a) Receive notice of a default under the First Mortgage from the Lender or, as applicable, any assignee or successor-in-interest to Lender;

(b) Cure a default prior to the completion of a foreclosure sale of the Home;

(c) Negotiate with the Lender or, as applicable, any assignee or successor-in-interest to the Lender after notice of default from the Lender and prior to foreclosure; 

(d) Acquire the Home from the Qualified Homebuyer at any time after a material default on the First Mortgage. 

3.6.2 The Lender further agrees for itself and any assignee or successor- in-interest to the Lender that if, prior to foreclosure on the First Mortgage, the Town takes title to the Home and cures the default on the First Mortgage, the Lender or, as applicable, any assignee or successor-in-interest to Lender, will not exercise any right it may have to accelerate the First Mortgage by reason of transfer of title to Agency.
3.6.3 Provided that the Town has been afforded notice and an opportunity to exercise its rights prior to foreclosure of the First Mortgage, as set forth above, the following shall apply: 

In the event of foreclosure, or a deed in lieu of foreclosure of the First Mortgage, any provision herein or in any collateral agreement restricting the use of the Property or restricting the Qualified Homebuyer’s ability to sell the Property, shall automatically have no further force or effect on subsequent owners or purchasers of the Property. Any person, including his successors and assigns, (other than the  Qualified Homebuyer or related entity or person to the Qualified Homebuyer) receiving title to the Property through foreclosure or deed in lieu of foreclosure of the First Mortgage shall receive title to the Property free and clear from such restrictions. 
All restrictions relating to affordable housing, or that limit the borrower's ability to sell the property, automatically and permanently terminate upon foreclosure, deed-in-lieu of foreclosure, or assignment if the insured mortgage (is) to HUD.
3.7 Trigger for Equity Share.  Should Qualified Homebuyer convey the Property to a Purchaser prior to the eighth (8th) anniversary of the Delivery Date; or there exists an Event of Default (as defined in the Deed of Trust) during the same period, Qualified Homebuyer shall pay to the Town a percentage of the Equity Share as set forth in Section 2.8 above, in addition to the full amount of the NSP Loan.  Town shall only remove, or cause to be removed, the Agreement and the Deed of Trust as liens against the Property after the Qualified Homebuyer's payment of the Equity Share and the full amount of the NSP Loan.  Upon the Town's removal of the Agreement as a lien against the Property, the covenants and restrictions of this Agreement shall cease to be covenants running with the Property.  

3.8 Notice of Intention.  No less than forty-five (45) days prior to the date on which the Qualified Homebuyer proposes to transfer title to the Property, the Qualified Homebuyer shall send a written notice to the Town as provided in Section 4.8 below of its intention to sell, transfer or otherwise convey the Property.  

3.9 Foreclosure of Purchase Money Mortgage Loan and Town Right of First Refusal.   

3.9.1 During the Period of Affordability the Town shall have the right (but not the obligation) to bid on the purchase of any mortgage loan lien secured by the Home at the time of any trustee foreclosure sale or any judicial foreclosure sale. 

3.9.2 During the Period of Affordability the Town shall have the right of first refusal to purchase the Home from the Qualified Homebuyer on the same terms which the Qualified Homebuyer may propose to offer the Home for resale to any other individual.  The Town must exercise such a right of first refusal within thirty (30) days following written notification of the intention of the Qualified Homebuyer to resell the Home, and if the Town accepts the offer in writing within such time period the Town shall be bound to complete the purchase of the Home strictly in accordance with the offer.  Thereafter the Town shall pay the “resale price” to the Qualified Homebuyer and close an escrow for the transfer of the Home to the Town within sixty (60) days following written notification of the Qualified Homebuyer’s intention to resell the Home.

3.10 Repayment of NSP Loan.  The Qualified Homebuyer shall execute the Deed of Trust securing the NSP Loan and this Agreement.  The Town shall record the Deed of Trust at the close of Home Escrow.  Pursuant to Section 3.6 above and the terms contained therein, the Deed of Trust shall be subordinate to the lien of a first deed of trust against the Home.  The full amount of the NSP Loan shall become immediately due and payable either:  (i) upon resale of the Home to a Purchaser during the Period of Affordability; or (ii) upon the occurrence of an Event of Default, whichever occurs first.  The foregoing notwithstanding, the amount of the NSP Loan recaptured pursuant to this Section shall not exceed the Net Proceeds.  
3.10.1 Shared Net Proceeds.  In the event Net Proceeds are not sufficient to recapture the full amount of the NSP Loan during the Period of Affordability plus enable the Qualified Homebuyer to recover his or her initial investment in the Home and documented costs of any Capital Improvements, the Qualified Homebuyer shall share the Net Proceeds with the Town.  For purposes of this Section, “initial investment in the Home” shall mean the Qualified Homebuyer’s down payment.  The Town’s share of the Net Proceeds shall be calculated as follows:
	(NSP Loan / NSP Loan + Qualified Homebuyer’s Initial Investment) = % of Net Proceeds that Town is entitled to.
(Qualified Homebuyer’s Initial Investment / Qualified Homebuyer’s Initial Investment + NSP Loan) = % of Net Proceeds that Qualified Homebuyer is entitled to.


3.11 Covenants to Run With the Land.  The Town and the Qualified Homebuyer hereby declare their specific intent that the covenants, reservations and restrictions set forth herein shall be deemed covenants running with the land and the Home for the Period of Affordability provided in Section 3.12 below.  The Qualified Homebuyer hereby expressly assumes the duty and obligation to perform each of the covenants and to honor each of the reservations and restrictions set forth in this Agreement.  Each and every contract, deed or other instrument hereafter executed covering or conveying the Home or any interest therein shall conclusively be held to have been executed, delivered and accepted subject to such covenants, reservations, and restrictions, regardless of whether such covenants, reservations and restrictions are set forth in such contract, deed or other instrument.

3.12 Duration of Period of Affordability.  This Agreement shall apply to the Home and the Qualified Homebuyer during the Period of Affordability -- e.g.: this Agreement shall remain in full force and effect for forty-five (45) years after the Delivery Date.   
3.13 Breach and Default and Enforcement.  Failure or delay by the Qualified Homebuyer to honor or perform any material term or provision of this Agreement shall constitute a breach; provided, however, that if the Qualified Homebuyer commences to cure, correct or remedy the alleged breach within thirty (30) calendar days after the date of written notice specifying such breach and shall diligently complete such cure, correction or remedy, the Qualified Homebuyer shall not be deemed to be in default hereunder.

3.13.1 Notice of Default.  The Town shall give the Qualified Homebuyer written notice of breach specifying the alleged breach which if uncured by the Qualified Homebuyer within thirty (30) calendar days, shall be deemed to be an Event of Default, as that term is defined in the Deed of Trust.  Delay in giving such notice shall not constitute a waiver of any breach or event of default nor shall it change the time of breach or Event of Default; provided, however, the Town shall not exercise any remedy for an event of default hereunder without first delivering the written notice of breach as specified in this Section 3.13.1.

3.13.2 Waiver.  Except with respect to rights and remedies expressly declared to be exclusive in this Agreement, the rights and remedies of the Town are cumulative with any other right or power of the Town or other applicable law, and the exercise of one or more of such rights or remedies shall not preclude the exercise by the Town at the same or different times, of any other right or remedy for the same breach or event of default.

3.13.3 Remedy for Breach and Default.  In the event that a breach of this Agreement by the Qualified Homebuyer may remain uncured for more than thirty (30) calendar days following written notice, as provided above, an Event of Default shall be deemed to have occurred.  In addition to the remedial provisions of Section 3.5 as related to a Maintenance Deficiency at the Home, upon the occurrence of any Event of Default the Town shall be entitled to seek any appropriate remedy or damages by initiating legal proceedings as follows:

(a) by mandamus or other suit, action or proceeding at law or in equity, to require the Qualified Homebuyer to perform its obligations and covenants hereunder, or enjoin any acts or things which may be unlawful or in violation of the rights of the Town; or

(b) by other action at law or in equity as necessary or convenient to enforce the obligations, covenants and agreements of the Qualified Homebuyer to the Town.
3.13.4 Third Party Beneficiaries.  The Redevelopment Agency of the Town of Apple Valley (“Agency”) shall be a third party beneficiary to this Agreement and shall have full right and power to enforce any provision of this Agreement on behalf of the Town.  Except for the Agency, there are no other third party beneficiaries of this Agreement, and no other party shall have the right to compel the Town to enforce any provision of this Agreement against the Qualified Homebuyer.  

3.14 Continued Provision of Affordable Housing.  Upon resale of the Home to a Purchaser during the Period of Affordability, the Town shall use all proceeds that it receives pursuant to this Agreement for the purpose of developing affordable housing within the Town available at affordable housing cost to persons and families of very low-, low- and moderate- income.  Such funds shall be used to assist the Town with meeting its regional housing needs allocation for affordable housing set forth in the Town’s Housing Element and to assist the Agency in meeting its affordable housing production requirements as set forth in Health & Safety Code Section 33413, subdivision (b)(2)(i), as amended from time to time or any successor statute.  The Town shall use the proceeds of any sale to develop or purchase another affordable unit at the same income level within three (3) years of the sale.   

4. MISCELLANEOUS PROVISIONS
4.1 Governing Law.  This instrument shall be deemed to have been made in the State of California, and the validity of this Agreement, its construction, interpretation, and enforcement, and the parties' rights hereunder and concerning the Property, shall be decided under, governed by, and construed in accordance with the laws of the State of California.  The parties agree that all actions or proceedings arising in connection with this Agreement shall be tried and litigated only in the state courts located in the County of San Bernardino, State of California, or federal courts located in the Central District of California.  Qualified Homebuyer waives any right Qualified Homebuyer may have to assert the doctrine of forum non conveniens or to object to such venue.

4.2 Amendment.  This Agreement may be amended after the Delivery Date only by a written instrument executed by the Qualified Homebuyer and by the Town.  

4.3 Counterparts.  This Agreement may be signed in counterparts, each of which shall constitute an original.
4.4 Attorneys' Fees.  In the event that the Town brings an action to enforce any condition or covenant, representation or warranty in this Agreement or otherwise arising out of this Agreement, the prevailing party in such action shall be entitled to recover from the other party reasonable attorneys' fees to be fixed by the court in which a judgment is entered, as well as the costs of such suit.

4.5 Severability.  If any provision of this Agreement shall be declared invalid, inoperative or unenforceable by a final judgment or decree of a court of competent jurisdiction such invalidity or unenforceability of such provision shall not affect the remaining parts of this Agreement which are hereby declared by the parties to be severable from any other part which is found by a court to be invalid or unenforceable.

4.6 Waiver.  Any failure or delay by any Party in asserting any of their rights and/or remedies as to any default shall not operate as a waiver of any default or of any rights or remedies of such Party nor shall it change the time of default.  Delays by a Party in asserting any of their rights and/or remedies shall not deprive such Party of its right to institute and maintain any actions or proceedings that it may deem necessary to protect, assert or enforce any such rights or remedies.
4.7 Time is of the Essence.  For each provision of this Agreement which states a specific amount of time within which the requirements thereof are to be satisfied, time shall be deemed to be of the essence. 
4.8 Notice.  Any notice, demand, request, consent, approval, communication either party desires or is required to give the other party or any other person shall be in writing and either served personally or sent by prepaid, first-class mail to the address set forth below.  

	To Town:
	To Qualified Homebuyer:

	TOWN OF APPLE VALLEY


	     


	Attention:  Chris Moore

Economic Development Department

14955 Dale Evans Parkway

Apple Valley, CA 92307
	     
     
     

	Copy to:
	

	BEST BEST & KRIEGER LLP


	

	Attention:  Town Counsel

3500 Porsche Way, Suite 200
	

	Ontario, CA 91764
	

	
	


Notice shall be deemed given five (5) calendar days after the date of mailing to the party, or, if personally delivered, when received by the       of the Town or the Qualified Homebuyer, as applicable.

4.9 Entire Agreement.  This Agreement constitutes the entire and integrated agreement of City and Owner with respect to the subject matter hereof and supersedes any and all prior and contemporaneous oral or written negotiations, representations or agreements.  


IN WITNESS WHEREOF, the Qualified Homebuyer and the Town have caused this Agreement to be signed, acknowledged and attested on their behalf by duly authorized representatives in counterpart original copies which shall upon execution by all of the parties be deemed to be one original document.  

Exhibit “A”

Legal Description of the Home

     
SIGNATURE PAGE TO LOAN AGREEMENT WITH AFFORDABILITY COVENANTS AND RESTRICTIONS

	TOWN

TOWN OF APPLE VALLEY, a California municipal corporation

	

	By: __________________________________

Kenneth J. Henderson, Assistant Town Manager Economic and Community Development

Dated: ________________________________




ALL-PURPOSE ACKNOWLEDGMENT FOR CALIFORNIA

	State of California

County of 

On  
, before me,  
,


Date
Name And Title Of Officer (e.g. “Jane Doe, Notary Public”)

personally appeared  
,



Name(s) of Signer(s)

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under penalty of perjury under the laws of the State of California that the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Place Notary Seal Above
Signature of Notary Public



	OPTIONAL

Though the information below is not required by law, it may prove valuable to persons relying on the document
and could prevent fraudulent removal and reattachment of this form to another document.


	CAPACITY CLAIMED BY SIGNER
	DESCRIPTION OF ATTACHED DOCUMENT
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	Signer is representing:

Name Of Person(s) Or Entity(ies)
	Date Of Document

	
	

	
	Signer(s) Other Than Named Above


SIGNATURE PAGE TO LOAN AGREEMENT WITH AFFORDABILITY COVENANTS AND RESTRICTIONS

	QUALIFIED HOME BUYER



	By: __________________________________

Dated: ________________________________



	

	By: ___________________________________

Dated: ________________________________


ALL-PURPOSE ACKNOWLEDGMENT FOR CALIFORNIA

	State of California

County of 

On  
, before me,  
,


Date
Name And Title Of Officer (e.g. “Jane Doe, Notary Public”)

personally appeared  
,



Name(s) of Signer(s)

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under penalty of perjury under the laws of the State of California that the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Place Notary Seal Above
Signature of Notary Public
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