Discussion of Non-Conforming Designation in NAVISP
Planning Commission Meeting of June 16, 2010
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Staff Report

AGENDA DATE:
June 16, 2010
CASE NUMBER:
NAVISP Amendment No. 4 – Non-Conforming Uses
APPLICANT:
Town of Apple Valley

PROPOSAL:
Discussion of eliminating the designation of non-conforming for the use of exposed metal within the North Apple Valley Industrial Specific Plan.
LOCATION:
North Apple Valley Industrial Specific Plan
EXISTING GENERAL
PLAN DESIGNATIONS:
Specific Plan
EXISTING ZONING: 
Specific Plan
ENVIRONMENTAL 

DETERMINATION:
Staff has determined that the project  is  not  subject  to the California Environmental Quality Act (CEQA) pursuant to Section 15061(b)(3) of the State Guidelines to Implement CEQA, which states that the activity is covered by the general rule that CEQA applies only to projects that have the potential for causing a significant effect on the environment. Where it can be seen with certainty that there is no possibility that the activity in question, the proposed Code Amendment, may have a significant effect on the environment, the activity is not subject to CEQA. 
PROJECT PLANNER:
Ms. Lori Lamson, Assistant Director of Community Development
RECOMMENDATION:
Discuss the information presented, take public testimony and direct staff to bring back a Specific Plan Amendment.
BACKGROUND

On May 11, 2010 the Town Council initiated an amendment to the North Apple Valley Industrial Specific Plan that would remove the non-conforming designation for the use of exposed metal.  The current regulations of the NAVISP prohibit the use of exposed metal on buildings, with the exception of airplane hangars located on County-owned airport property. Existing buildings that have exposed metal are considered legal non-conforming structures.  In accordance with the Specific Plan, a Conditional Use Permit is required to expand an existing legal non-conforming building/use. If a Conditional Use Permit is approved, the building/use continues to be legal nonconforming.

The intent of the regulations prohibiting exposed metal is to ensure that the Specific Plan is developed as a high quality industrial park.  The legal non-conforming expansion language in the Specific Plan allows the Planning Commission to consider modifications to the Specific Plan, such as continuing the use of exposed metal, for existing facilities.  This designed-in flexibility was provided to enable the Planning Commission to consider development on a case-by-case basis.  

The Council originally adopted the NAVISP on October 24, 2006.  On July 10, 2007, the Council considered and adopted the first amendment to the Specific Plan that included expanding the plan area to the southwest. The amendment also removed some minor discrepancies and added regulations regarding roof material within the Design Standards and Guidelines section.  The adopted roof material regulations states that corrugated metal, unpainted materials and/or reflective materials are not permitted.  

Concerned about the use of exposed metal roof and other metal building materials, there were several property owners and their representatives present at both the Town Council and Planning Commission meetings for the NAVISP Amendment No. 1.  These property owners and their representatives spoke at the May 16, 2007 Planning Commission meeting and supported the high quality design standards required in the Specific Plan, which they equated to protecting their investments and maintaining high property values. The May 16, 2007 minute excerpt is attached to this report.   

The use of exposed metal was also discussed by the Planning Commission at its November 7, 2007 meeting.  The discussion was related to an expansion of existing Reid Products facility.  The related minute excerpt is also attached to this report.  The existing Reid Products facility has exposed metal buildings and the proposal was to continue the use of exposed metal on the new building.  The existing facility is considered a legal non-conforming use due to the exposed metal.  The continued use of exposed metal is considered an expansion of an existing non-conforming use.  

In accordance with the Specific Plan, a Conditional Use Permit is required to expand an existing non-conforming use. Staff and the applicant were able to compromise on a design that has a combination of a stucco appearance and some exposed metal.  The Planning Commission approved this concept, with the understanding that any new development would continue to maintain the high quality design standards set forth in the Specific Plan.  The legal non-conforming expansion language in the Specific Plan allows the Planning Commission to consider modifications to the Specific Plan, such as continuing the use of exposed metal, for existing facilities.  This designed-in flexibility was provided to enable the Planning Commission to consider development, such as the expansion of Reid Products, on a case-by-case basis.  

The current concern of the Town Council is that the designation of non-conforming eliminates opportunities for financing future construction projects.  Existing companies such as Reid Products, that may want to expand, are finding it difficult to obtain construction financing due to the non-conforming designation.  The recent downturn in the market has made financing much more difficult to obtain.  One of the current demands is that properties can not have the non-conforming designation, even if the Specific Plan allows the rebuilding of the buildings to their current or approved design.  Property owners are also concerned about the non-conforming designation being detrimental to the value of the property.  With these concerns in mind, the Town Council has directed staff to work with the Planning Commission to remove the non-conforming designation as is pertains to the use of exposed metal.
DISCUSSION
There are several ways that the non-conforming designation, as it pertains to exposed metal, can be amended.  

The first possible change discussed by Councilmember Coleman at the May 11, 2010 Council meeting. The area where most of the existing development exists could be defined within the Specific Plan and the prohibition of exposed metal could be removed from this area. A conditional use permit could be required to use exposed metal, but the non-conforming status for having exposed metal would be removed. The area suggested by Councilmember Coleman is north of Waalew Road, south and west of the future High Desert Corridor alignment and east of Dale Evans Parkway.  There are approximately twenty-six (26) developed properties within this area and approximately twenty-five (25) outside this area.  The development outside the area would be subject to the exposed metal prohibition.  This concept would allow for the remaining area to develop without the use of exposed metal. This would elevate some of the concerns of the existing property owners that are concerned about maintaining high quality design standards to protect investments and maintaining high property values. 
The second possible change could be to remove the non-conforming status for the use of exposed metal throughout the Specific Plan and require only that the Planning Commission review and approve a Conditional Use Permit for the use of exposed metal. This would not limit the area to the southwest corner of the Specific Plan and would still provide the Planning Commission with the opportunity for review and approval.  By fact that all properties would be treated the same, the application of this would be more simple than the first proposal. 
The third possible change is to amend the non-conforming section of the Specific Plan, and state that existing buildings or expansion of existing development shall not be considered legal non-conforming for the reason of exposed metal.  This would exempt all exposed metal buildings or expansion of future development using exposed metal from being considered legal non-conforming. This could be done in combination with the second proposal. 
SUMMARY & RECOMMENDATION
Staff recommends that the Planning Commission consider the proposed amendments and discuss the implications of each to determine if they meet the intent of the direction provided by Council.  Following receipt of staff comments, any public comments and discussion by the Commission, it is recommended that the Commission, by consensus, provide guidance to staff and direct staff to bring back an amendment to the North Apple Valley Industrial Specific Plan.
Prepared By:

Lori Lamson

Assistant Director of Community Development
TOWN OF APPLE VALLEY PLANNING COMMISSION
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