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Staff Report

AGENDA DATE:
July 21, 2010
CASE NUMBER:
Conditional Use Permit No. 2009-006

Deviation Permit No. 2010-001
APPLICANT:
Reliant Land Services for T-Mobile
PROPOSAL:
A request for reconsideration for approval of a Conditional Use Permit to construct a sixty-five (65)-foot tall wireless telecommunication monopole designed as a pine tree. A 676-square foot fenced area is proposed to enclose the tower and six (6) equipment cabinets. The project includes a request for approval of a Deviation Permit to allow a thirty (30)-foot setback where a forty-nine (49)-foot setback for the antenna is required and to allow a thirty (30) foot separation where a 1,000-foot separation between the monopole and a single-family residence is required. 

LOCATION:
The project site is located at 13609 Hitt Road, APN 3087-382-10. 
ENVIRONMENTAL
DETERMINATION:

Pursuant to the State Guidelines to Implement the California Environmental Quality Act (CEQA), the proposal is exempt from further environmental review.  A Negative Declaration was adopted at the April 7, 2010 Planning Commission meeting.
CASE PLANNER:
Ms. Carol Miller, Senior Planner

RECOMMENDATION:
Approval 

BACKGROUND:  

At the regularly scheduled April 7, 2010 Planning Commission meeting, the Planning Commission reviewed and approved Conditional Use Permit No. 2009-06 and Deviation Permit No. 2010-01 subject to the Conditions of Approval, as amended.  Pursuant to Development Code Section 9.12.250 Appeals, the applicant or anyone who is dissatisfied with the decision may appeal that decision within ten (10) days from the date of the decision.  On April 19, 2010, an appeal of the Planning Commission’s approval of Conditional Use Permit No. 2009-06 and Deviation Permit No. 2010-01 was filed by Don and Annette May, property owners of 13579 Nomwaket Road, the location of a previously denied CUP for a proposed wireless facility.  On May 11, 2010, the Town Council considered the appeal request.  Following the review of the information within the staff report, comments from the applicant of the appeal and discussion by the Council, the Council remanded Conditional Use Permit No. 2009-006 and Deviation No. 2010-01 back to the Planning Commission for reconsideration.   

PROJECT AND SITE DESCRIPTION:

A.
Project Size:  The telecommunication tower and equipment will occupy 960 square feet of lease area within the 1.4-acre site.
B.
General Plan Designations:

Project Site - 
Service Commercial (C-S)

North   -

General Commercial (C-G)
South
- 
Service Commercial (C-S)
East
-

Mobile Home Park (MHP)
West
-

Service Commercial (C-S)
C.
Surrounding Zoning and Land Use:


Project Site - 
Service Commercial (C-S), Plumbing Business

North
-
General Commercial (C-S), Retail 

South   -
Service Commercial (C-S), Storage area 

East     - 
Mobile Home Park (MHP), Mobile home park 
West    -
Service Commercial (C-S) and General Commercial (C-G), Office and light manufacturing
D.
Height:
Permitted Maximum:
 55 ft. + 10 ft. (outside preferred location)

Proposed Maximum:
65 ft.  

E.
Parking Analysis:





Total Parking Required:
1 Space

Parking Provided:
1 Spaces 

F.
Setback Analysis:

Antenna
Required
Proposed

Adjoining Property Line:
From West
48.8 ft.
117 ft.

From East
48.8 ft.
30 ft.

From South
48.8 ft.
430 ft.

From North
48.8 ft.
30 ft.

G.
Separation Analysis:

Tower
Required
Proposed

To SFR
1,000 ft.
30 ft.

To Existing Tower
1,500 ft.
Approx. 3,000  ft.

H.
Site Characteristics


The subject site is currently developed as a plumbing business.  The site does contain several twenty-five (25) to thirty (30)-foot tall trees along the north and east property lines.  The location of the proposed tower compound is currently improved as a landscape planter area within the existing parking area. 
ANALYSIS:

A. General:

Pursuant to the Development Code, a Conditional Use Permit is required for all new telecommunication towers to afford the Commission the opportunity to review the architecture and aesthetics of any proposed structure. The Code allows telecommunications facilities within commercial and industrial zoning districts, as an accessory use, with approval of a Conditional Use Permit. The ordinance encourages telecommunication facilities to be stealth in design, sited in the least visually obtrusive manner, either screened or disguised, mounted on a facade and located on the same property as, or adjacent to, structures with tall features or trees similar in height.  

The subject site is not considered a preferred location as described in Section 9.77.180 of the Development Code.  As such, the Code does not give any allowances for a reduction in separation or setback requirements for a non-preferred location or the non-preferred stealth designs.  
B. Site Analysis:

The applicant is requesting Planning Commission review and approval of a Conditional Use Permit to construct a sixty-five (65)-foot high stealth, unmanned, wireless antenna (“Antenna”) within a 676 square foot enclosure.   This area will be enclosed with an eight (8)-foot high combination wrought iron and masonry wall. The enclosure is within the parking area for the business, and also enclosed with an existing nine (9)-foot high masonry block wall.  The compound is located approximately twelve (12) feet from the east property line and ten (10) feet to the north property line.  
The Code requires that the tower be set back a distance equal to at least seventy-five percent (75%) of the height of the tower from any adjoining lot line. This calculates to a forty-eight (48.8)-foot (75% of 65 feet = 48.8 feet) setback from the adjoining property line.  Any associated equipment or structures must satisfy the minimum zoning district setback requirements.   Since the antenna is located thirty (30) feet from the easterly property line, the applicant is requesting a Deviation Permit to allow the nineteen (19)-foot encroachment. 
The Code requires a minimum 1,000-foot separation between the tower and residential uses, or land use district.  Since the antenna is located thirty (30) feet from the residential land use, the applicant is requesting a Deviation Permit to allow the 970 foot encroachment. 

The Code requires a minimum of 1,500 feet separation to an existing antenna. The nearest existing antennas are located approximately 3,000 feet to the southwest at James Woody Park. Therefore, there is no conflict regarding the separation requirements per the Code.   The closest T-Mobile facility is 1.9 miles to the southeast.
The project site has two (2) existing driveway approaches along Hitt Road that serve the parking area.  Access to the proposed facility would not interfere with the ingress/egress for the business.  This project requires one (1) parking space for a maintenance vehicle from time to time for repairs and meter reading. As such, the business has 18 parking stalls that will accommodate the need for the antenna and will not affect the parking requirements for the plumbing business.
C. Deviation Permit:

With the submittal of a Deviation Permit application, the Planning Commission may increase or modify standards relating to antenna height, setback, separation distance, security fencing or landscape screening if the goals of the Development Code would be better served by granting the requested deviation.  Development Code Section 9.77.200 states that the applicant must provide supporting documentation of the identified need that cannot be met in any other manner.  There must also be unique circumstances associated with the proposed location necessitating the requested deviation.  The applicant should also demonstrate that there are no reasonable alternative sites available to provide the services offered to grant the waiver.  The applicant has submitted the required supporting documentation indicating that this need cannot be met in any other manner.  Although there is a Preferred Location within the area, the site is not able to accommodate the applicant’s request.  The applicant submitted this CUP request following the denial of CUP No. 2008-01 for a proposed facility at 13579 Nomwaket Road.  The applicant has provided written justification for the deviations, which is attached for Commission consideration (Attachment No. 3).
D. Architecture Analysis:

The Development Code does discourage the use of a mono-pine; however, the Planning Commission, in review of the CUP application, may consider a mono-pine.  The applicant has chosen a mono-pine design because of the existing pine trees at this location. 
The sixty-five (65)-foot high, mono-pine is designed with full cladding that appears bark-like as the trunk of the tree, with foliage beginning at twenty (20) feet and extending to the top at sixty-five (65) feet.  With the parabolic panel antenna at thirty-seven (37) fee,t and antenna array at a height of fifty-eight (58) feet. The mono-pine tree will have three (3) sectors and four (4) antennas per sector within the foliage.  The design of a pine tree adjacent to, or within proximity of, other pine trees that are approximately twenty-five (25) to thirty (30) feet tall will help minimize the appearance of the tower.  However, with a limited number of tall trees or structures to the north and west, the tower will be most visible from these directions.  While not ideal, the sixty-five (65)-foot high, mono-pine design will provide the least amount of impact to the aesthetics in and around the project than other sites within the vicinity. 
In accordance with the Development Code, the maximum height of the antenna is fifty-five (55) feet.  The plans indicate the top of the panel antenna to be at fifty (58) feet.   Therefore, Condition of Approval No. P14 requires a maximum height of fifty-five (55) feet.
E.
Licensing & Future Reviews:

Wireless telecommunication proposals are governed by regulations of the Federal Communications Commission (FCC) and are required to transmit signals on frequencies that will not interfere with other electronic equipment (e.g., fire, police, emergency radio frequencies, etc.). The Telecommunications Act of 1996 determined that electromagnetic fields associated with wireless telecommunication facilities do not pose a health risk and are required to conform with the standards established by the American National Standard Institute (ANSI) for safe human exposure to electromagnetic fields and radio frequencies. The applicant will be conditioned, if approved, to submit verification from ANSI by providing a copy of its FCC license agreement.

F.
Environmental Assessment:

A Negative Declaration was adopted at the April 7, 2010 Planning Commission meeting, therefore, the proposal is exempt from further environmental review.  On April 12, 2010,   a Notice of Determination was filed with the Clerk of the Board of Supervisors in accordance with the California Environmental Quality Act.
G.
Noticing:


The project was legally noticed in the Apple Valley News on July 9, 2010.   

H.
Summary
Considering the service area as identified by the applicant, the site is probably the best location given the existing development both on and off-site.    Although the site requires a deviation permit for separation and setback, the deviations would probably be necessary for nearly all properties within this area.   Based on the need for antenna height, due to the low profile buildings and lack of tall trees within the area, anything will be visible.  Nevertheless, unlike the previous location, the area surrounding the subject site contains structures on three (3) sides and a greater number of trees to minimize the appearance of the tower.  The preferred locations in the area were either not in the service area or could not accommodate a wireless facility based on existing site design.
I.
Conditional Use Permit Findings:

As required under Section 9.16.090 of the Development Code, prior to approval of a Conditional Use Permit, the Planning Commission must make the following Findings:

1. That the proposed location, size, design and operating characteristics of the proposed use is consistent with the General Plan, the purpose of this Code, the purpose of the zoning district in which the site is located, and the development policies and standards of the Town;

Comment:
The proposed construction of a sixty-five (65)-foot high telecommunication mono-pine tower complies with the Telecommunications Ordinance of the Development Code of the Town of Apple Valley, and the adopted General Plan, upon the review and approval of a Conditional Use Permit and Deviation Permit by the Planning Commission.
2. That the location, size, design and operating characteristics of the proposed use will be compatible with and will not adversely affect nor be materially detrimental to adjacent uses, residents, buildings, structures or natural resources;

Comment:
The antenna will incorporate a pine tree design as camouflage for the tower and will be compatible with the site and adjacent uses, based on the existing mature trees. There are existing improvements to serve the proposed site, and the proposed installation of the monopole, with adherence to the recommended Conditions of Approval, is permitted, subject to approval of a Conditional Use Permit.

3. That the proposed use is compatible in scale, bulk, lot coverage, and density with adjacent uses;
Comment:
The antenna will incorporate a pine tree design as camouflage for the tower and will be compatible with the site and adjacent uses based on the existing mature trees.
4. That there are public facilities, services and utilities available at the appropriate levels, or that these will be installed at the appropriate time, to serve the project as they are needed;

Comment:
 There are existing improvements to serve the proposed site.  
5. That there will not be a harmful effect upon desirable neighborhood characteristics;

Comment:
The location, size, design (with aesthetics approved by the Planning Commission) and operating characteristics of the proposed telecommunications facility, and the conditions under which it will be operated and maintained, will not be detrimental to the public health, safety or welfare, nor be materially injurious to properties or improvements in the vicinity.
6. That the generation of traffic will not adversely impact the capacity and physical character of surrounding streets;

Comment:
The proposed wireless telecommunication facility is unmanned and, therefore, not anticipated to generate additional traffic. 

7. That traffic improvements and/or mitigation measures are provided in a manner adequate to maintain the existing service level or a Level of Service (LOS) C or better on arterial roads and are consistent with the Circulation Element of the General Plan;

Comment:
Traffic generated from the project will not adversely impact the surrounding area. The proposed wireless telecommunication facility is unmanned and will be located within a developed site with adequate internal circulation and parking.

8. That there will not be significant harmful effects upon environmental quality and natural resources;

Comment:
Under the State guidelines to implement the California Environmental Quality Act (CEQA), the project is not anticipated to have any direct or indirect impact upon the environment since the proposed wireless telecommunication facility is unmanned and will be located within a developed site.
9. That there are no other relevant negative impacts of the proposed use that cannot be reasonably mitigated;

Comment:
Under the State guidelines to implement the California Environmental Quality Act (CEQA), the project is not anticipated to have any direct or indirect impact upon the environment since the proposed wireless telecommunication facility is unmanned and will be located within a developed site.
10. That the impacts, as described in paragraphs 1 through 9 above, and the proposed location, size, design and operating characteristics of the proposed use and the conditions under which it would be maintained will not be detrimental to the public health, safety or welfare, nor be materially injurious to properties or improvements in the vicinity, nor be contrary to the adopted General Plan;

Comment:
The project, if approved, would be required to provide FCC (Federal Communications Commission) licensing which regulates electromagnetic fields and radio frequencies.

11. That the proposed conditional use will comply with all of the applicable provisions of this title;

Comment:
The proposed telecommunications facility can be built in conformance to the Development Code, subject to approval of a Conditional Use Permit, Deviation Permit and adherence to the recommended Conditions of Approval.
12. That the materials, textures and details of the proposed construction, to the extent feasible, are compatible with the adjacent and neighboring structures;

Comment:
The materials, textures and details of the proposed antenna and associated equipment compound will complement the existing improvements.
13. That the development proposal does not unnecessarily block public views from other buildings or from public ways, or visually dominate its surroundings with respect to mass and scale to an extent unnecessary and inappropriate to the use;

Comment:
The design of a pine tree adjacent to, or within proximity of, other pine trees that are approximately twenty-five (25) to thirty (30) feet tall will help minimize the appearance of the tower.   Based on the need for antenna height, due to the low profile buildings and lack of tall trees within the area, anything will be visible.
14. That quality in architectural design is maintained in order to enhance the visual environment of the Town and to protect the economic value of existing structures.

Comment: 
The design of a pine tree adjacent to or within proximity of other pine trees that are approximately twenty-five (25) to thirty (30) feet tall will help minimize the appearance of the tower.   
15. That access to the site and circulation on and off-site is safe and convenient for pedestrians, bicyclists, equestrians and motorists.

Comment:
The wireless telecommunications facility will be unmanned.  The proposed improvements will not alter any existing access.
I.
Findings for Deviation:

As required under Section 9.77.200 of the Development Code, the Planning Commission may increase or modify any standard relating to setbacks and separation distance.  Prior to approval of a Deviation Permit the Planning Commission must make specific Findings.  Below are the Findings with a comment to address each.

1.
That the applicant has provided supporting documentation of the identified need that cannot be met in any other manner.

Comment:  
The applicant has submitted the required supporting documentation indicating that this need cannot be met in any other manner.  Although there is a Preferred Location within the area, the site is not able to accommodate the applicant’s request.  The applicant submitted this CUP request following the denial of CUP No. 2008-01 for a proposed facility at 13579 Nomwaket Road.
2.
That there are unique circumstances associated with the proposed location necessitating the requested Deviations.

Comment:
Given the site design of the existing facility, the location appears most logical despite the encroachments into the required setbacks.  Any viable on-site location would result in an encroachment.    
3.
That there are no reasonable alternative sites available to provide the services offered.

Comment:
The applicant has submitted the required supporting documentation indicating that this need cannot be met in any other manner.  There are no preferred locations within the area to accommodate the applicant’s request following the denial of CUP No. 2008-01.
4.
That the submitted information and testimony from the applicant, staff and public illustrates a reasonable probability that allowance of the Deviation will have minimal or no adverse impacts to the site, surrounding area or the community in general.

Comment:  
The proposed deviation for the setback requirement from the antenna to adjoining property line and the distance separation from residential uses will not be materially detrimental to the public health, safety, or welfare, or injurious to the property or improvements in the vicinity and land use district. The placement of the antenna is limited to the landscape planter area within a paved parking area of an existing business.   Mature trees separate the facility from the adjacent residential.
5.
That the Commission finds that the proposed deviation will not be materially detrimental to the public health, safety or general welfare, or injurious to the property or improvements in the vicinity and land use district in which the property is located.  

Comments:
The proposed deviation for the setback requirement from the antenna to adjoining property lines and the distance separation from residential uses will not be materially detrimental to the public health, safety, or welfare, or injurious to the property or improvements in the vicinity and land use district. The placement of the antenna is limited to the landscape planter area within a paved parking area of an existing business.
RECOMMENDATION:

Based upon the information contained within this report, the attached Initial Study, and any input received from the public at the hearing, it is recommended that the Planning Commission move to:
1.
Find the Facts presented in the staff report support the required Findings for approval and adopt the Findings for Conditional Use Permit No. 2009-006 and Deviation Permit No. 2010-001.

2.
Approve Conditional Use Permit No. 2009-006 and Deviation Permit No. 2010-001, subject to the attached Conditions of Approval.
Prepared By:
Reviewed By:

Carol Miller
Lori Lamson
Senior Planner
Assistant Director of Community Development
ATTACHMENTS:

1. Recommended Conditions of Approval

2. Justification for Deviations 
3. Site Plans
4. Elevation

5. Photo-simulation and RF maps (see separate attachment)
6. Minutes from April 7, 2010 Planning Commission Meeting
7. Minutes of May 11, 2010 Town Council Meeting

8. Zoning Map
TOWN OF APPLE VALLEY


RECOMMENDED CONDITIONS OF APPROVAL

Case No. Conditional Use Permit No. 2009-006 & Deviation Permit No. 2010-001

Please note:  Many of the suggested Conditions of Approval presented herewith are provided for informational purposes and are otherwise required by the Municipal Code.  Failure to provide a Condition of Approval herein that reflects a requirement of the Municipal Code does not relieve the applicant and/or property owner from full conformance and adherence to all requirements of the Municipal Code.
Planning Division Conditions of Approval

P1.
This project shall comply with the provisions of State law and the Town of Apple Valley Development Code and the General Plan. This conditional approval to approve a specific use of land, if not established in conformance to any conditions applied, shall become void three (3) years from the date of action of the reviewing authority, unless otherwise extended pursuant to the provisions of application of State law and local ordinance. The extension application must be filed, and the appropriate fees paid, at least 60 days prior to the void date. The Conditional Use Permit becomes effective 10 days from the date of the decision unless an appeal is filed as stated in the Town’s Development Code, Section 9.03.0180.
P2.
The applicant shall agree to defend at its sole expense (with attorneys approved by the Town), hold harmless and indemnify the Town, its agents, officers and employees, against any action brought against the Town, its agents, officers or employees concerning the approval of this project or the implementation or performance thereof, and from any judgment, court costs and attorney's fees which the Town, its agents, officers or employees may be required to pay as a result of such action. The Town may, at its sole discretion, participate in the defense of any such action, but such participation shall not relieve the applicant of this obligation under this condition.

P3.
The applicant recognizes the approval of Conditional Use Permit No. 2009-006 and Deviation Permit No. 2010-001 by the Planning Commission as acknowledgment of Conditions of Approval, unless an appeal is filed in accordance with Section 9.12.250, Appeals, of the Town of Apple Valley Development Code.

P4.
The rendering(s) presented to, and approved by, the Planning Commission at the public hearing shall be the anticipated and expected appearance of the structure upon completion.

P5. 
It is the sole responsibility of the applicant on any Permit, or other appropriate discretionary review application for any structure, to submit plans, specifications and/or illustrations with the application that will fully and accurately represent and portray the structures, facilities and appurtenances thereto that are to be installed or erected if approved by the Commission. Any such plans, specifications and/or illustrations that are reviewed and approved by the Planning Commission at an advertised public hearing shall accurately reflect the structures, facilities and appurtenances expected and required to be installed at the approved location without substantive deviations, modifications, alterations, adjustments or revisions of any nature.  

P6.
The Community Development Director or his/her designee, shall have the authority for minor architectural changes focusing around items such as window treatments, color combinations, façade treatments, and architectural relief. Questions on the interpretation of this provision or changes not clearly within the scope of this provision shall be submitted to the Planning Commission for consideration under a Revision to the Development Permit.

P7.
The applicant shall supply verification with the American National Standards Institute (ANSI) by providing a copy of its FCC license agreement prior to issuance of Certificate of Occupancy.

P8.
In the event the antenna(s) becomes obsolete and/or abandoned, the provider shall remove the antenna(s) and all related mechanical equipment and return the site to its original state, or an improved state, within 30 days of abandonment.

P9.
Final landscape and irrigation plans shall be submitted prior to the issuance of Building permits and installed prior to issuance of occupancy permits subject to approval by the Planning Division. The landscape plans, in addition to overall site landscaping, shall show any retention basin with dense landscaping consisting of trees, shrubs and/or berms to provide vertical height.  
P10.
Tower facilities shall be landscaped with a buffer of plant materials that effectively screens the view of the tower compound.  The standard buffer shall consist of a landscaped strip at least four (4) feet wide outside the perimeter of the compound.

P11.
Existing mature tree growth and natural landforms on the site shall be preserved to the maximum extent possible.

P12.
All required and installed landscaping shall incorporate and maintain a functioning automatic sprinkler system, and said landscaping shall be maintained in a neat, orderly, disease and weed free manner at all times.

P13.
The maximum height of the panel antenna is fifty-five (55) feet.

Building and Safety Division Conditions of Approval

B1.
Prior to issuance of Building Permit, the applicant shall submit plans and engineering calculations for review and approval.

B2.
All utilities are required to be placed underground in compliance with Town Ordinance No. 89. 

B3.
Page two (2) of the submitted building plans will be conditions of approval.
B4.
Construction must comply with 2007 California Building Codes.

B5.
Best Management Practices (BMP’s) are required for the site during construction.

Apple Valley Fire Protection District 
FD1.
Prior to construction occurring on any parcel, the owner shall contact the Fire District for verification of current fire protection development requirements.
End of Conditions
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M I N U T E S  EXCERPT
TOWN OF APPLE VALLEY

PLANNING COMMISSION 

Regular Meeting

Wednesday, April 7, 2010

CALL TO ORDER

At 6:00 p.m., the regular meeting of the Planning Commission of the Town of Apple Valley for April 7, 2010, was called to order by Chairman Kallen.

ROLL CALL

Planning Commission

Roll call was taken with the following members present:  Commissioner John Putko, Vice-Chairman B.R. “Bob” Tinsley, Chairman Bruce Kallen.   Absent:  Commissioner Cusack and Commissioner Hernandez.  

Staff Present
Lori Lamson, Assistant Director of Community Development; Carol Miller, Senior Planner; Conrad Olmedo, Assistant Planner; and Patty Hevle, Planning Commission Secretary.

2. Conditional Use Permit No. 2009-006 and Deviation Permit No. 2010-001.

Applicant:
Reliant Land Services, for T-Mobile USA Inc.

Location:
The project site is located at 13609 Hitt Road; APN 3087-382-10.

Chairman Kallen opened the public hearing at 6:19 p.m.

Ms. Carol Miller, Senior Planner, presented the staff report as filed by the Planning Commission.  She emphasized the differences between the proposed site and the previous site on Nomwacket Road that was denied by the Commission and why staff supported the proposed location as opposed to the Nomwacket site.  She mentioned a change to Condition of Approval No. P13 concerning the California Department of Fish and Game fees.  

Chairman Kallen asked about a preferred location site, as discussed in the previous Conditional Use Permit (CUP) application.

Ms. Miller stated that the preferred location of the Animal Shelter did not have the layout and site design to accommodate a wireless facility and, further, the applicant did not feel the site was a good location for their tower in a possible location at the shelter.

Chairman Kallen requested to know if any thought had been given to locating on the existing flagpole.  

Ms. Miller stated it had been discussed, but the applicant would need three (3) flagpoles and they would need to be taller.  

The applicants, representing T-Mobile, were Mr. Alonso Lugo and Ms. Susan Chan.  Ms. Chan commented that the flagpole did not have the capability to be as co-locatable as the monopine design.

Mr. Lugo stated that, in response to Chairman Kallen’s question concerning flagpoles, three (3) flagpoles would not work because of space constraints,.  He stated that each of the flagpoles in front of Town Hall only have one or two (2) antennas for co-location and that the monopine tree is already manufactured to have more than one carrier.

Mr. Lugo stated he attempted to contact Ms. Gina Whiteside regarding locating at the Animal Shelter, but could not reach her for quite some time.  He stated, when he did speak with her, she said the shelter was already under construction and it was too late to incorporate a wireless communications tower.  

Ms. Lamson responded that the main issue was the location of the shelter flagpoles which were on the northwest corner of the site.  This area did not accommodate the needs of T-Mobile, which needed to be on the northeast corner of the site.  

Mr. Lugo stated they had to stay east and could not go west with the tower and that the engineer wanted the location as far north as possible.  

Mr. James Minton, an attorney representing G & M Towing on Nomwacket, commented that G & M Towing was previously denied the mobile site by the Planning Commission even though T-Mobile insisted it was the best location to serve the area.  He stated if the tower was not going to be constructed on a preferred location site, such as the Animal Shelter, then they did not understand the Commission’s repeated denial of constructing it at the G & M Towing site.  He stated that this site is not significantly different from the Nomwacket site and that they had made different design proposals for the tower, such as a broadleaf tree, a windmill or a water tower and none of these were acceptable to the Commission.  Mr. Minton commented on the possibility of a prejudicial finding against the G & M property owner on Nomwacket.

Chairman Kallen requested to know why the applicant had no appealed the Commission’s decision to the Town Council.

Mr. Minton stated that his clients were working with T-Mobile and they felt that it would be quicker, after coming before the Commission four (4) times, to try and locate a preferred site for the tower.  

Chairman Kallen reiterated that any decision made by the Planning Commission could be appealed to the Town Council.

Since there was no one else in the audience requesting to speak to this item, Chairman Kallen closed the public hearing at 6:46 p.m.

Chairman Kallen commented on the tower being able to blend in with the surroundings in the Village area and that the site at the Nomwacket location would not have blended as well.  However, the aesthetics of this location would allow for a blending of the tower so it would not be so conspicuous.  

Vice-Chairman Tinsley also felt that the monopole tree would blend in better at this location.

Chairman Kallen, requested to know if there was any correspondence for or against the project at this location.

Ms. Miller stated there were none.

MOTION:


Motion by Vice-Chairman Tinsley, seconded by Commissioner Putko, that the Planning Commission move to:

1. Determine that the proposed project does not have a negative impact upon the environment and adopt a Negative Declaration pursuant to the guidelines to implement the California Environmental Quality Act (CEQA) for Conditional Use Permit No. 2009-006 and Deviation Permit No. 2010-001.

2. Find the Facts presented in the staff report support the required Findings for Approval and adopt the Findings for Conditional Use Permit No. 2009-006 and Deviation Permit No. 2010-001.

3. Approve Conditional Use Permit No. 2009-006 and Deviation Permit No. 2010-001, subject to the attached amended Conditions of Approval.

4. Direct Staff to file the Notice of Determination.

ROLL CALL VOTE:

Ayes:

Commissioner Putko



Vice-Chairman Tinsley



Chairman Kallen

Noes:

None

Abstain:
None

Absent:
Commissioner Cusack

Commissioner Hernandez

The motion carried by a 3-0-0-2 vote.

	TOWN OF APPLE VALLEY
TOWN COUNCIL/REDEVELOPMENT AGENCY

REGULAR MEETING
MINUTES  EXCERPT– May 11, 2010




OPENING CEREMONIES

CALL TO ORDER:


Mayor Allan called to order the meeting of the Apple Valley Town Council at 6:30 p.m.

Roll call was taken with the following members present:

Roll Call
Present:   Boardmember/Councilwoman Coleman; Boardmember/Councilman Nassif Boardmember/Councilman Roelle, Vice Chair/Mayor Pro Tem Sagona; Chair/Mayor Allan.  Absent: None.
12.
Appeal (No. 2010-01) of the Planning Commission’s Approval of Conditional Use Permit No. 2009-06 And Deviation Permit No. 2010-01, a Request to Construct a Sixty-Five (65)-Foot Tall Wireless Telecommunication Monopole Designed as a Pine Tree.  The Project Includes a Request for Approval of a Deviation Permit to Allow an Encroachment of Approximately 970 Feet Into the Required 1,000-Foot Separation Requirement Between the Monopole and a Single Family Residence and to Allow a Thirty (30)-Foot Setback Where a Minimum Setback of Forty-Nine (49) Feet is Required. 


Carol Miller, Senior Planner, presented the staff report as filed with the Town Clerk.


Mayor Allan opened the public hearing at 7:52 p.m.

Zena Ho, Attorney for the Appellent, commented on the appeal submitted to the Town Council.  She believed that the virtual identical properties and towers show an abusive discretion.  She also felt that the Planning Commission improperly favored the Hitt Road site over the Appellant’s site.  She respectfully requested that the Council remand both the Hit Road and Appellant’s applications back to the Planning Commission for further review.

John Brown, Town Attorney, commented on the closing remarks by the Appellant’s Representative.  He clarified that the Council’s only jurisdiction has to do with this particular Conditional Use Permit.

Ms. Ho stated that they did not submit an appeal because the Planning Commission had made it clear that their preferred site was the Animal Shelter; however, once they had discovered that the Animal Shelter had rejected the Tower, the appeal period had expired.


Councilman Roelle asked questions regarding the site that was selected for the wireless telecommunication tower.


Ms. Miller explained that process that took place for selection of the telecommunication tower.


Discussion ensued regarding whether or not a bias decision was made when the telecommunication site was selected.


John Brown, Town Attorney, made a recommendation to keep the public hearing open and remand this item back to the Planning commission so the Town Attorney can discuss the matter with the Planners and the Planning commission to make sure there is no appearance of improprieties.

MOTION:

To continue the public hearing and to remand this item back to the Planning Commission to allow the Town Attorney the opportunity to discuss the matter with the Planning Department and the Planning Commission to ensure there is no appearance of improprieties.

ROLL CALL VOTE:

Vote: Motion carried 5-0-0-0

Yes:   Councilmember’s Coleman; Nassif; Roelle; Mayor Pro Tem Sagona; Mayor Allan. Absent:  None.
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